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Court of Appeals of the District of Columbia. 


No. 4099. 

Fritz Schutte, Appellant, 
vs. 

Thomas W. Miller, as Alien Property Custodian, et-al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 39688. 

Fritz Schutte, Plaintiff, 
vs. 

Thomas W. Miller, as Alien Property Custodian, and Frank 
White, as Treasurer of the United States of America, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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1 Bill of Complaint. 

Filed December 22,1921. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 39688. 

Fritz Schutte, Plaintiff, 
vs. 

Thomas \V. Miller, as Alien Property Custodian, and Frank 
White, as Treasurer of the United States of America, Defendants. 

To the Supreme Court of the District of Columbia: 

Plaintiff states as follows: 

(1) The plaintiff, Fritz Schutte (christened Carl Johann Frederic 
Schutte) is a citizen of Germany (but he has declared his intention 
of becoming a citizen of the United States) and is and has been a 
resident of the State of New York continuously since the year 1907 
and resides at 347 West 55th Street. New York City and brings this 
suit in his. own right. 

(2) On information and belief, that Thomas W. Miller, de¬ 
fendant, is a citizen of and official of the United States resident 
within the District of Columbia and is now duly qualified as Alien 
Property Custodian, pursuant to the provision of the Act of Congress 
known as the “Trading with the Enemy Act'’, approved October 6, 
1917 and is acting under said Act and the amendments thereto. 

(3) On information and belief that Frank White, defendant, is a 
citizen of and an official of the United States resident in the District 

of Columbia and is now duly qualified as Treasurer of the 

2 United States under the laws of the United States providing 
for said office and is acting under such laws. 

i (4) That on April 6, 1917, and for a number of years preceding 
said date, Srhn ttp Rnnpj j pnnn & Com iiafl^geo-Dartn ership, wa s do¬ 
ing businfBsrtrtli’Wy oi rsremen, Germany, and* lllST on the said 
date and since the 1st day of January, 1914, the partners were Carl 
Bunemann of Bremen, Georg Schutte of Bremen, Carl Schutte of 
Bremen and Fritz Schutte of New York, the last named the plain¬ 
tiff herein; and that the partnership interests of the said four part¬ 
ners as of January 1, 1914 and thereafter in profits was to the said 
Carl Bunemann 40%; to the said Georg Schutte 40% ; and to Fritz 
\ Schutte, the plaintiff herein, 20% ; it being agreed that the said Carl 
Schutte was, as special partner, not entitled to division of profits but 
only to withdrawal of capital with interest. 

(5) That the plaintiff, Fritz Schutte, as partner in said firm, paid 
in a capital contribution of the value of $95,280.00 on January 1st, 
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1914 and a further value of $119,100.00 during the month of May, 
1914, or a total value of $214,380.00 .which was unimpaired as of 
April 6 , 19 17. 

il 6, 1917, and for a number of years preceding 
said date , Schutte, Bunemann was 

doing business in" LlflTTJT^^Jew York anathaton said date and 
since the 1st day of January, 1914, the said New York firm was 
identical in composition and interest with the said Bremen firm ex¬ 
cept that a certain Thiermann and a certain Steinthal were entitled 
to 25% and 20% respectively of the profits of the New York 
3 firm as partners therein, they not being partners in the said 
Bremen firm, and the plaintiff Fritz Schutte, was entitled to 
5% of the profits, as partner of the New York firm but sharing also 
as a partner in the said Bremen firm,: { hat after which said deduc- 

the ba lance of p rofitsoft!ie"y ^rTrwyT ff Bn5er^ 
me remaining oU%, were io Rt 1 (Villilid tiwsflill Miuntn firm For 
distribution to partners of said Bremen firm according to the terms 
of the articles of partnership of the said Bremen firm, or to said Carl 
Bunemann 40%, to said Georg Schutte 40 c /<, andjUjjjjyi^^ 
dSchutte. plai ntiff herein, 20%jthat j s f 0 say, that me plaintiff", 
Fritz ijcliUllt, iiaii mtillud l(T7>% of-ilie profits of said New York 
firm, as partner of the New York firm and was also entitled, as part¬ 
ner of the Bremen firm, to 20% (that being his interest in said 
Bremen firm) of the 50% profits of the said New York firm appor- 
tionable to the said Bremen firm making in all a total of 15% of the 
net profits of the New York firm to which the plaintiff, Fritz Schutte, 
was yearly entitled. 

(7) That on December 19, 1917 the Alien Property Custodian 
assumed full charge of the business of the said Schutte, Bunemann & 
Company, of New York and the plaintiff, Fritz Schutte, beingJJieiL. 
in possession and control as partner of the said New_York firm and 


remen jnrrn^oi^aF^ tne interest ot saia I5re- 
mTv^s mst ruet ed by the said Custo- 
le firm and to turn over to the said 


i» i Rnoi it* umjbmt 


rnn to n x 

Alien Property Custodian such funds resulting from the liquidation 
as might be from time to time required by the Alien Property Custo¬ 
dian, his agents and accountants. 

4 (8) That the plaintiff, Fritz Schutte, being required by 

sundry demands and/or requirements of the Alien Prop¬ 
erty Custodian or the agents and accountants of the Alien Property 
Custodian, did turn over to the said Alien Property Custodian the 
following sums on the following dates for the account of the several 
persons below mentioned, each of whom the Alien Property Cus¬ 
todian had determined to be an alien enemy and the rightful owner 
of the several said sums in the several amounts as set forth: 









April 23, 1918. $4,375.00 $4,375.00 $1,250.00 

Mav 3, 1918. 2,187.50 2,187.50 625.00 

July 31, 1918. 6,562.50 6,562.50 1,875.00 

Nov. 1, 1918. 21,875.00 21,875.00 6,250.00 

Jan. 2, 1919. 26,250.00 26,250.00 7,500.00 

IV Liberty Bonds.... 10,937.50 10,937.50 3,125.00 

Jan. 8, 1920. 18,801.25 18,801.25 5,371.78 


Total . $90,988.75 $90,988.75 $25,996.78 


(9) That the plaintiff, Fritz Schutte, did fully and promptly 
comply with each and every requirement of the said Alien Property 
Custodian in the premises but under protest nevertheless inasmuch 
as rights, titles and interests of the plaintiff in the premises were not 
properly regarded by the said Alien Property Custodian, his agents 
and accountants. 



(10) That the plaintiff, Fritz Schutte, is not now and has never 
been an alien enemy of the United States of America and brings this 
suit to assert his rights, titles and interests in said fund so paid over 
to the Alien Property Custodian under the laws of the United States 
and that this court has jurisdiction hereof under the said laws and 
particularly under the Act of Congress known as the “Trading 
5 with the Enemy Act” as approved October 6th, 1917 and in 
particular Section 9 thereof and the amendments thereto. 

(M^^tnTOiat on ihe” TOth day of December 1921 the plaintiff 
duly filed with the said Alien Property Custodian notice of the claim 
as herein set forth, under oath and in such forms and containing 
such particulars as the said Alien Property Custodian required pur¬ 
suant to said Section 9 of the said Act. 

(12) And that the Alien Property Custodian permitted the plain¬ 
tiff, Fritz Schutte, to retain as his distributive share of the assets of 
the said company, $35,000.00 out of the total assets of said firm on 
liquidation which were, to wit, $282,000.00, hut that on account of 
the several partnership interests of the plaintiff, Fritz Schutte, as 
hereinbefore stated, the plaintiff was entitled to withhold a full 
15% of the said sum realized on said liquidation of the said New 
York firm of Schutte, Bunemann & Company, as his absolute prop¬ 
erty. 


(13) And that as respects all moneys due on liquidation of said 
New York firm to the said Bremen firm including those funds de¬ 
termined by the Alien Property Custodian 1q dne Carl Bq^emann 
and Georg Schutte of the said Bremen firm in the total amount of, 
Jtojsrit,.$181,977.50, as d etermined by the A uditors of the said Alien 
Property Custodian Trom ihe nooks of the Schutte, Bunemann <fc 
Company, of New York, the plaintiff, Fritz Schutte, was entitled 
to hold and keep the same until such time, if ever, as he shonlfl 
satisfied of his capital interests in the~sitttl 1 Bremen firm which was 


en firm which was 


~trt~sard~tfrne in the amount of $214:380.00 capital and accrue 
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its thereon, in addition, as of April 6,1917, or in excess of the 

6 total asset s-of the said New Y ork firm which latter of all 

^ firm assets o i ^ ^i d^rem^ e the uiitr*3jB4^ttfleote of 

tiff. Fritz bchutt<r . ^ -—---—— 

(l^j And that the plaintiff, Fritz Schutte, has not and cannot at 
this present—withdraw his said invested capital from the said Bremen 
firm. _though he is no longer a part ner thereof but is e ntirely de¬ 
pendent for the recovery of Illy capital invested in the said Bremen 
firm upon such relief as this court may grant the plaintiff, inasmuch 
as the said moneys now in the possession of the Alien Property Cus¬ 
todian are such moneys as but for the intervention of the Alien Prop¬ 
erty Custodian the plaintiff might have held as security for or in 
satisfaction of the payment of his capital invested in said Bremen 
firm. 

(15) To the end, therefore, that the plaintiff may have such 
relief as he can obtain only in this honorable court of equity, the 
plaintiff prays: 

That the plaintiff be by this honorable court ordered and decreed 
to have full absolute and complete rights, titles and interests to 15% 
of the capital and accumulated profits of the New York firm of 
Schutte, Bunemann & Company on liquidation and to such amount 
as said 15% may be found by this honorable court after submission 
of evidence or after audit at the direction of this honorable court; 
and that the defendants herein, singularly and severally be ordered 
and decreed to pay over to the plaintiff a sum equivalent to said 15% 
of the total capital and accrued profits of the said company as on 
liquidation, less such sums as the plaintiff has already been 

7 allowed to retain on account of his partnership interest in said 
New York firm, such order and decree to lie against and be 

payable from the funds now held by the said defendants or either 
of them for the account of Carl Bunemann, Georg Schutte and Hans 
Thiermann or such other persons as Congress may direct. 

And that the said plaintiff may be by this honorable court de¬ 
clared to have been entitled to a lien against and to hold and possess 
all those sums of money turned over by him to the Alien Property 
Custodian on demand for the account of Carl Bunemann a 
Schutte of t][ip s aid Bremen firm of Mchutte, B lllUlfflllllh jiTompany, 
"pother than that part of said money wRich mis honorable court may 
decree the plaintiff to hold absolutely in full right, title and in¬ 
terest) until such time as th e plaintiff might have obtained anjic- 
co unting and paymen t ot his invested cap itaTfrom (Tie said Schutte. 
. tnemann &_Cbmpany, and Th at the plaintiff Ia_nmv S53intIlKclTand 
lllUt Hus honorable court clo order and decree that said defendants 
herein and each of them to pay over and deliver to the plaintiff the 
whole of the money so paid in to the said Alien Property Custodian 
and so held, for the said Carl Bunemann or the said Georg Schutte 
or for the firm of Schutte, Bunemann & Company of Bremen or as 
Congress may direct to be by the plaintiff held under any such special 
terms and conditions as this honorable court may deem it proper or 
just, if any, to require. 


c 
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And that the plaintiff may have such further and other general 
relief in the premises as the nature and circumstances of this 
8 case and justice and equity may require and to this honor¬ 
able court shall seem meet. 

And the plaintiff prays that the said defendants may be compelled 
to answer all and singular the premises in this Bill (but not under 
oath, answer under oath hereby waived) and that the court grant 
the plaintiff due process by subpoena directed to the said Thomas W. 
Miller, as Alien Property Custodian, and Frank White, as Treasurer 
of the United States, defendants hereinbefore named, requiring and 
commanding each of them to appear herein to answer this the plain¬ 
tiff’s bill and to stand to, perform and abide such decree as to this 
honorable court shall seem meet. 

NIPPERT & BROWN, 

Attorneys for Plaintiff. 

District of Columbia, 

City of Washington, ss: 

I, Fritz Schutte, do make oath and say that I am the plaintiff 
named in the above bill and have personal knowledge of the facts 
stated therein and that the matters and facts stated in the foregoing 
bill are true to the best of mv knowledge, information and belief. 

FREDERIC SCHUTTE. 

FRITZ SCHUTTE. 


Sworn to and subscribed to before me this 10th day of December. 
1921 by Fritz Schutte. to me known and known to me to be the per¬ 
son signing the above instrument. 

[seal.] FRANK E. ELDER, 

Notary Pitblie, D. C. 
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Answer of Ifefendants to the Bill of Complaint. 
Filed Januarv 24. 1922. 


******* 

Now come the defendants, Thomas W. Miller, as Alien Property 
Custodian, and Frank White, as Treasurer of the United States, 
separately and severally answering the bill of complaint, and as 
their separate and several answers say: 

(1) They have no knowledge or information sufficient to form 
a belief with respect to the averments of paragraph numbered 1 
of the bill of complaint, and therefore demand strict proof thereof; 

(2) They admit the averments of paragraph numbered 2 of the 
bill of complaint; 

(3) They admit the averments of paragraph numbered 3 of the 
bill of eompiaint; 

(4) They have no knowledge or information sufficient to form 
a belief with respect to the averments of paragraph numbered 4 of 
the bill of complaint, and therefore demand strict proof thereof; 
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(5) They have no knowledge or information sufficient to form 
a belief with respect to the averments of paragraph numbered 5 of 
the bill of complaint, and therefore demand strict proof thereof; 

(6) They have no knowledge or information sufficient to form a 
belief with respect to the averments of paragraph numbered 6 of 
the bill of complaint, and therefore demand strict proof thereof; 

(7) Answering the averments of paragraph numbered 7 of the 
bill of complaint these defendants say that the Alien Prop- 

10 erty Custodian, acting under and pursuant to the terms and 
provisions of the Trading with the Enemy Act, the amend¬ 
ments thereto, and the proclamations, and executive orders issued 
thereunder, after investigation determined that Georg Schutte, Carl 
Bunemann and Hans Theirmann were enemies within the purview 
and meaning of the said Act, the amendments thereto, and the proc¬ 
lamations and executive orders issued thereunder, and that certain 
money was by Schutte, Bunemann & Company, of 15 Williams Street, 
New r York, New York, ow T ing or belonging to, held for, by, on ac¬ 
count of, on behalf of, and for the benefit of the said enemies and 
further determined that the said enemies had a certain right, title 
and interest in and to all the property, real and personal and mixed, 
of every character and description of the firm of Schutte, Bunemann 
& Company, a co-partnership, and that the said property and in¬ 
terest was bv the said co-partnership of Schutte, Bunemann & Com¬ 
pany, of 15 Williams Street, New’ York, Ncw t York, owing and be¬ 
longing to, and held for, by, on account of, on behalf of, and for 
the benefit of the said enemies. Thereupon the Alien Property 
Custodian required that the said money be paid to him and that 
the said co-partnership forthwith convey, transfer, and assign on 
its books and records all of the right, title and interest of the said 
enemies to him as Alien Property Custodian, and that the said co¬ 
partnership should, from time to time, deliver and pay over to him as 
Alien Property Custodian the proportion and interest of the said 
enemies in the said firm, as and w’hen the liquidation of the said 

firm progressed under License E. T. 424, the same to be held, 

11 administered and accounted for by him as provided by law. 
Compliances w T ith the demands of the Alien Property Cus¬ 
todian are still being made. Final compliance writh the said de¬ 
mands cannot be made until such time as the liquidation of the 
firm of Schutte Bunemann & Company is completed, said liquida¬ 
tion being still in progress. The Alien Property Custodian, acting 
under and pursuant to law’, has deposited in the Treasury of the 
United States the money received as aforesaid. 

Further answering said paragraph these defendants say that 
if at the hearing of this cause these defendants will render unto this 
jl Court such accounting as may be necessary to enable this court toj 
jj render a just and equitable decree. Should the plaintiff herein estab- 
II lish any right to recover in this suit. 

(8) For their answ’er to the averments of paragraph numbered 
8 of the bill of complaint these defendants refer to their answer 
to paragraph numbered 7 of the bill of complaint, and pray that 
the same be read as if fully set forth in this place; 


U 
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Further answering said paragraph these defendants say that they 
have no knowledge or information sufficient to form a belief with 
respect to the correctness of the figures set forth in the said 
paragraph, and therefore refer to the accounts which will be sub¬ 
mitted to this court at the hearing for the proper determination of 
said amounts; 

(9) Answering the averments of paragraph numbered 9 of the 
bill of complaint these defendants deny that Fritz Schutte, the plain¬ 
tiff herein, has at all times fully and promptly complied with each 
and every requirement of the Alien Property Custodian. On 
12 the contrary these defendants say that only partial com¬ 
pliance witn the requirements of the Alien Property Cus¬ 
todian has been made by the plaintiff, as is set forth more fully 
hereinafter; 


(10) They have no knowledge or information sufficient to form a 
belief with respect to the averments of paragraph numbered 10 of 
the bill of complaint, and therefore demand strict proof thereof; 

(11) They admit the averments of paragraph numbered 11 of 
the bill of complaint; 

(12) Answering the averments of paragraph numbered 12 of 
the bill of complaint these defendants say that the said paragraph 
incorrectly states the amount which the plaintiff* has been paid as 


his distributive share, upon liquidation of the capital assets of Schutte 
, Bunemann & Company, of New York. 

I Further answering the said paragraph these defendants say that 
lithe plaintiff* herein has been paid at least $44,497.31, in discharge 
ttupon liquidation of bis share in the capital assets in the said part^ 
rnership. || 

Further answering said paragraph these defendants refer to rec¬ 
ords and evidence which will be introduced at the hearing of this 


cause for all information relative to the liquidation of the said part¬ 
nership of Schutte Buneman & Company. 

Further answering said paragraph these defendants say that they 
have no knowledge or information sufficient to form a belief with 
respect to the other averments of the said paragraph, and therefore 
demand strict proof thereof; 

(13) The averments of paragraph numbered 13 of the 
13 bill of complaint are statements and conclusions of law 
which these defendants are not required to answer. In so 
far as this court may determine that the said averments are proper 
averments, these defendants deny the same; 

(14) The averments of paragraph numbered 14 of the bill of 
complaint are immaterial and irrelevant for the purposes of this 
cause of action, and these defendants are not required to answer 
the same. In so far as this Court may determine that the same 
are material and relevant these defendants deny the same. 

(15) These defendants deny that the plaintiff is entitled to the 
relief prayed for in the bill of complaint. 
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Counterclaim. 


/»/i- 


The Alien Property Custodian, acting under and pursuant to 
the terms and provisions of the Trading with the Enemy Act, made 
certain determinations and certain requirements as is more fully 
set forth hereinbefore in these defendants’ answer to paragraph 
numbered 7 of the bill of complaint. At some time prior or subse- 
• quent to the said determinations and requirements, there came 
into the hands of the plaintiff herein as a partner in the co-partner¬ 
ship of Schutte, Bunemann & Company, a large sum of money con¬ 
cerning the exact amount of which these defendants are not advised, 
but upon information and belief these defendants believe the said 
amount to be approximate^ $75,000. All of the said money is a 
part of that money and other property which the Alien Property 
Custodian required to be paid to him as set forth hereinbefore, but 
the plaintiff herein wrongfully withheld said money from 
14 the Alien Property Custodian and continues to withhold the 
same, and refuses to pay over to the Alien Property Custodian 
any part of the said money, although a frequent demand for the 
same has been made upon him. 

Wherefore these defendants having fully answered the bill of 
complaint pray that they be dismissed with their costs in this behalf 
expended, and that the plaintiff herein be required to account to 
these defendants for the $75,000, or approximately that amount, to 
be determined at the hearing of this cause, and that the plaintiff 
be required to pay unto these defendants such amount of said money 
as shall be determined at the hearing of this cause to be due to these 
defendants, and for such other and further relief to which in the 
premises these defendants may be entitled. 

THOMAS W. MILLER, 

Alien Property Custodian. 
FRANK WHITE, 

Treasurer of the United States. 

PEYTON GORDON, 

Attorney of the United States in 

and for the District of Columbia. 


District of Columbia, ss: 

Thomas W. Miller, being first duly sworn, upon oath deposes and 
says that he is Alien Property Custodian of the United States of 
America; that he has read the foregoing answer by him subscribed 
and knows the contents thereof; that the matters and things 
15 therein stated as of his personal knowledge are true, and those 
stated as upon information and belief he believes to be true. 

THOMAS W. MILLER, 


Subscribed and sworn to before me this 20th day of January, 
1922. 

[seal.] SOPHIE D. HILLMAN, 

Notary Public, D. C. 


2—4099a 
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District of Columbia, 88 : 

Frank White, being first duly sworn, upon oath deposes and says 
that he is Treasurer of the United States of America; that he has 
read the foregoing answer by him subscribed and knows the contents 
thereof; that the matters and things therein stated as of his personal 
knowledge are true, and those stated as upon information and belief 
he believes to be true. 

FRANK WHITE. 

Subscribed and sworn to before me this 20th day of January, 
1922 

[seal.] ELLA F. VAN ZANDT, 

Notary Public, D. C. 

16 Motion to Strike Out Answer and Counterclaim . 

Filed February 1, 1922. 

******* 

The plaintiff prays the court to strike out the answer and counter¬ 
claim of the defendants, Thomas W. Miller, as Alien Property Cus¬ 
todian and Frank White, as Treasurer of the United States, to the 
Bill in the above entitled cause and prays the court to grant a decree 
pro eonfesso in favor of the plaintiff upon submission to the court 
of proof of the allegations of the Bill. 

And as reasons on account of his prayer the plaintiff avers: 

1. That said answer is frivolous and denies information or belief 
with respect to matters with which Thomas W. Miller, as Alien 
Property Custodian and Frank White as Treasurer of the United 
States are charged with knowledge in the due exercise of their re¬ 
spective offices. 

2. That said answer is frivolous and denies information sufficient 
to form a belief with respect to action taken by the Alien Property 
Custodian the taking of which action was prerequisite to the valid 
taking and present holding of the property in suit under the pro¬ 
visions of the Trading with the Enemy Act. 

3. That said answer is frivolous and denies information and belief 
as to the amount or sums of money received by the Alien Property 
Custodian as the same are alleged in the Bill and are in suit. 

4. And that said answer is in many other respects and is alto¬ 
gether frivolous and unresponsive and is evidently for the purpose 
of delay only. 

o. That said answer trifles with the dignity of this court 

17 and of justice by in terms refusing to respond to allegations 
of statements of account in the Bill and offering to respond 

thereto at the trial of this cause. 

6. That said answer is contradictory and inconsistent inasmuch 
as in certain paragraphs it denies knowledge of certain accounts 
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or the basis upon which such accounts were made and elsewhere 
it sets up action had and figures which could have been properly 
had or arrived at only after such account made on known basis. 

7. That the defendants set up no responsive defense in said 
answer and such affirmative matters as they do set up are fully 
in support of the plaintiff’s bill but set up frivolous and erroneous 
general denials but for which the plaintiff could have set this cause 
for hearing upon “Bill and Answer.” 

8. And in respect to the counterclaim set up by the defendants, 
the plaintiff submits that this court is without jurisdiction to enter¬ 
tain the same inasmuch as if said claim were set up by Bill, such 
Bill would have had to have been brought under Section 17 of the 
Trading with the Enemy Act which this honorable court has not 
jurisdiction to enforce. 

9. That even did this court prior to the conclusion of war have 
jurisdiction of such subject matter, Section 17 of the Trading with 
the Enemy Act under which such matter lay, is not now in force 
through the termination of the war. 

10. That moreover in any case the plaintiff charges that the alle¬ 
gations set up in said counterclaim are indefinite, uncertain and 

insufficient to put him upon his defense and does further 
18 charge that the allegations set up in said counterclaim are 
frivolous and false and are not in accord with any accurate 
records of the Custodian’s office and that said counterclaim is wholly 
for the purpose of injecting delay into the hearing on the merits 
of this cause or for clouding the same and to defeat the prompt 
recovery to which the plaintiff is entitled. 

11. And for other reasons to be offered at the hearing of this 
motion. 

NIPPERT & BROWN, 

Attorneys for Plaintiff. 

Service acknowledged. 

PEYTON GORDON, 

V. S. Attorney. 


Feb. 1, 1922. 


Memorandum of Court. 

Filed March 31, 1922. 

******* 

The motion of plaintiff to strike out the counterclaim of defend¬ 
ant will be denied. 


BAILEY, J. 
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19 Order Denying Motion to Strike. 

Filed June 30, 1923, as of March 31, 1922. 

* * * * * * * 

Upon consideration of the motion filed on behalf of the plaintiff 
herein to strike out the answer and counterclaim filed on behalf of 
the defendants herein, and after hearing the arguments of counsel 
for all the parties, it is by the court, over the exception of the plain¬ 
tiff, this 30 day of June 1923, as of the 31st day of March, 1922. 

Adjudged, ordered and decreed that the motion be and the same 
hereby is denied. 

JENNINGS BAILEY, 

Justice. 


20 Plaitiff } 8 Reply to Counterclaim of Defendants. 

Filed April 8, 1922. 

* * * * * * * 

Now comes the Plaintiff, Fritz Schutte, and replying to the 
counterclaim set up in the answer of Thomas \V. Miller, as Alien 
Property Custodian, and Frank White, as Treasurer of the United 
States, to the Plaintiff’s bill says: 

That the Alien Property Custodian acting under and pursuant to 
the terms and provisions of the Trading with the Enemy Act made 
certain determinations and certain requirements as more fully set 
forth in the Defendants’ answer to paragraph 7 of the bill of com¬ 
plaint. That at no time prior to or subsequent to the said determina¬ 
tions and requirements did there come into the hands of the Plain¬ 
tiff as partner in the co-partnership of Schutte-Bunemann & Co. any 
sum of money except as to which and the exact amount of which 
said Custodian was fully advised. That the Plaintiff has not with¬ 
held any money or other property required by the Alien Property 
Custodian to be delivered or paid to him whatsoever nor does he hold 
or withhold nor has he refused to pay nor does he refuse to pay over 
to the Alien Property Custodian any property or money which has 
been demanded by tne Alien Property Custodian. 

And further answering said counterclaim the Plaintiff says that on 
the 20th day of October, 1919 the firm of Schutte-Bunemann & Co. 
of New York stood fully liquidated and that on said date the firm 
of Haskins & Sells, certified Public Accountants, did make at 

21 the direction of the Alien Property Custodian and to the 
Alien Property Custodian a full audit of the accounts of the 

firm of Schutte-Bunemann & Co., New York. That after the mak¬ 
ing of such audit said Alien Property Custodian notified the Plaintiff 
that the Custodian was entitled to receive certain further sums of 
money on account of the enemy interests in said firm as shown by 
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said audit which further sums were promptly and duly paid said 
Custodian as set forth more fully in paragraph 8 of the Plaintiff’s 
bill, the last of such said payments being on January 8, 1920. That 
since January 8,1920 said Alien Property Custodian has made no de¬ 
mand or request on the Plaintiff for any further sums of money. 
That since October 20, 1919 there has been no transaction whatso¬ 
ever on account of the firm of Schutte-Bunemann & Co. nor has the 
Plaintiff received any money or property whatsoever as property of 
Schutte-Bunemann & Co. or for its account. 

But that on the contrary as more fully set out in the Plaintiff’s 
bill the Plaintiff has delivered over to the Alien Property Custodian a 
greater sum of money than that to which an accurate accountant's re¬ 
port would have shown said Custodian entitled. 

Wherefore, the Plaintiff having fully answered the Defendants’ 
counterclaim prays that he be dismissed therefrom with his costs in 
this behalf expended and for such other and further relief which the 
Plaintiff may be entitled in the premises. 

NIPPERT & BROWN, 

By JOHN WILSON BROWN, 

Plaintiff's Attorney. 

FRITZ SCHUTTE, 


Plaintiff. 


22 District of Columbia, ss: 

Fritz Schutte, first being duly sworn, deposes and says that he has 
read the foregoing reply by him subscribed and knows the contents 
thereof; that the matters and things therein stated are of his per¬ 
sonal knowledge true. 

FRITZ SCHUTTE. 


Subscribed and sworn to before me this 6th day of April, 1922. 
[seal.] FRANK E. ELDER. 

Opinion of Chief Justice McCoy. 

Filed May 15, 1923. 

******* 

On April 6, 1917, the plaintiff was a member of two firms which 
will be referred to as the New York; firm and the Bremen firm re¬ 
spectively. The Bremen firm had an interest in the New York firm 
the nature and extent of which will be set forth hereafter. Though a 
citizen of Germany the plaintiff was not an alien enemy. 

On December 10, 1917, the War Trade Board issued under Section 
5 (a) of the Trading with the Enemy Act, 40 Stat. 411, to the plain¬ 
tiff and another partner of the New York firm a license to continue 
such business of the firm on behalf of the enemy partners as might be 
necessary for the sale, liquidation and disposition of the interests of 
tne enemy partners in the firm the liquidation to be carried 
23 on under the supervision of the Alien Property Custodian. 
The licensees were required to turn over to the Custodian as 
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h© might require the share of the enemy partners in the proceeds of 
the liquidation. 

Under date of December 17, 1917, one of the liquidating partners 
reported to the Custodian that certain amounts stood to the credit of 
the enemy partners respectively and the Custodian demanded that 
the enemy property be paid to him. Before the Custodian made his 
demand one of the liquidating partners was paid his capital in full 
and thereafter the War Trade Board issued a liquidating license to 
the plaintiff. 

Certain sums were turned over to the Custodian by the liquidator 
and against these the plaintiff makes two claims (1) for an amount 
equivalent to his claimed percentage of the total capital and ac¬ 
crued profits of the New York firm as liquidated less such sums as he 
has retained on account of his interest in the firm; (2) that he be 
declared to have a lien against and to be entitled to hold and possess 
the balance of the funds held for the account of the two enemy gen¬ 
eral partners of the Bremen firm until such time as the plaintiff has 
obtained an accounting and payment of his capital invested in the 
Bremen firm and under such terms as the Court may direct. 

Both firms did business under the firm name of Schutte, Buneman 
& Co. Before January 1, 1914, there had been a German and a New 
York firm of that name. The plaintiff on that day became a gen¬ 
eral partner in both. 

There were four partners of the Bremen firm all of whom con¬ 
tributed capital but not in equal amounts. One of them was 
24 a special partner who received interest on his capital regard¬ 
less of profit or loss. The general partners were to be cred¬ 
ited with a smaller rate of interest on their capital and then profits 
were to be divided between the general partners in certain propor¬ 
tions. 

All the members of the Bremen firm and one Steinthal and one 
Thierman signed the New York partnership agreement. It is the 
business of this firm that the plaintiff undertook to liquidate. 

The New York firm agreement stated that all persons signing ex¬ 
cept the one who was special partner in the Bremen firm were to be 
partners of the New York firm, “Buneman and Georg Schutte” 
(general partners of the Bremen firm) “however, again for account of 
the Bremen firm, so that the above gentlemen” (all who signed) “are 
really partners only as far — theoutside world was concerned, whereas 
according to the inner agreement of the firm the partnership consists 
of the Bremen firm and Messrs. Thiermann, Steinthal and Fritz 
Schutte.” Thiermann and Steinthal contributed capital to the New* 
York firm and were to be allowed interest upon their contribution and 
interest was to be credited in the half-yearly account current between 
the Bremen firm and the New York firm. The following was to be 
the division of profits: Bremen firm 50% ; Thiermann 25%; Stein¬ 
thal 20% ; Fritz Schutte 5%. Steinthal was the partner who as 
above stated withdrew his capital before the Custodian took posses¬ 
sion. 

The property seized by the Custodian is the interest of Buneman, 
Georg Schutte and Thierman in the New* Y T ork firm. 
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25 Large sums of money were due the New York firm from 
customers in South America and nearly all of that which was 
collected came from there. By far the greater part of the amount 
due was not collected by the plaintiff. In regard to the uncollected 
part he wrote the Custodian as follows: 

“As requested by your good self and in addition to my report of 
yesterday, I herewith beg to give further explanation about the fol¬ 
lowing accounts: 

Page 2: 

Accounts settled with agents by customers and there¬ 


fore uncollectible. $362,686.24 

Accounts collected by agents. 248,205.96 

Money owing to us from agents. 6,186.06 


Total . 617,078.26 


“In my opinion these accounts should be written off in the books 
of Schutte, Bunemann & Company in liquidation, as the- are posi¬ 
tively uncollectible. As I have notified the office of the Alien Prop¬ 
erty Custodian before, it is not in my power to cancel the ‘power of 
attorney’ given to the agents by the head of Schutte, Bunemann & 
Company, and therefore any efforts on my part to collect money 
which the agents are holding have been in vain.” 

He testified that the agents to whom he referred in the letter were 
agents of both the Bremen and New York firms and that under those 
conditions he could not have cancelled their powers of attorney be¬ 
cause they would not have followed his instructions. He says that 
he did not receive letters from the agents in South America at the 
time because they were all on the black list. He did receive letters 
from customers owing about $60,000 saying that they had paid their 
indebtedness to the agents. He did not hear anything at all about 
the remainder of the amounts due but he thought that they were not 
collected because the money was invested in a neutral country and 
that the firm being on the black list customers would not have 
26 remitted to New York as they were afraid of being put on 
the black list too. He testifies that he supposed the firm was 
taken off the black list after receiving a license to liquidate and that 
it was in fear of being put on the British black list that prevented 
the South American firms from remitting. lie testifies that he drew 
on the South American customers and that the drafts came back but’ 
the returned drafts were not turned over to the Custodian. The 
plaintiff testified further that ho had been informed by the Bremen 
firm that they had collected nearly all of the amount due from these 
South American customers to the New York firm and that he has not 
made demand on the Bremen firm therefor because part of it had 
been invested in plantations in South America and it would mean a 
great loss if a sale of these plantations were forced. 
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Georg Schutte, one of the general partners of the Bremen firm, 
testified that plaintiff was still a member of that firm. 

It is quite evident that plaintiff has not made a bona fide attempt 
to liquidate the assets of the New York firm. There is no showing 
that the Bremen firm is insolvent, on the contrary the inferences are 
all the other way. If it is not then the plaintiff should have col¬ 
lected from it the amount which it received from the South Ameri¬ 
can debtors. The result of a collection would be to place a much 
larger sum of money in the hands of the Custodian to be held wait¬ 
ing the action of Congress. 

The failure of the plaintiff to make a bona fide attempt to liqui¬ 
date is sufficient to defeat his claim in this action. 

27 Part of the money in the hands of the Custodian was seized 
as the property of the two alien enemy general partners of the 

Bremen firm. Plaintiff claims a lien on it and the right to posses¬ 
sion of it as already stated until such time as he is able to obtain an 
accounting from the Bremen firm and payment of his capital invested 
therein. To sustain his claim he relies upon Mayer vs. Garvan, 270 
Fed. 229 (Dist. Ct.) affirmed in 278 Fed. 27 (Cir. Ct.). In that 
case both courts held that the lien of a partner gave the right to a 
non-eneniv partner under Section 8 (a) of the Trading with the 
Enemy Act to continue to hold partnership property and dispose of 
it as a partner holding the surplus after the satisfaction of his lien 
subject to the order of the Custodian. The applicable part of Sec¬ 
tion 8 (a) is as follows: 

“That any person not an enemy or ally of enemy holding a lawful 
mortgage, pledge, or lien, or other right in the nature of security in 
property of an enemy or ally of enemy which, by law or by the terms 
of the instrument creating such mortgage, pledge, or lien, or right, 
may be disposed of on notice or presentation or demand, * * * 

may continue to hold said property, and, after default, may dispose 
of the property in accordance with law * * * Provided further. 

That if, on any such disposition of property, a surplus shall remain 
after the satisfaction of the mortgage, pledge, lien, or other right in 
the nature of security, notice of that fact shall be given to the Presi¬ 
dent pursuant to such rules and regulations as he may prescribe, and 
such surplus shall be subject to his further order/’ 

The District Court in Mayer vs. Garvan, supra, had this to say about 
a partner’s lien: 

“The partnership being dissolved by the outbreak of the war, the 
question is: What were the rights of the plaintiff in the American 
assets then in his hands? It seems to be well recognized that on the 
dissolution of a partnership a partner is entitled as against the other 
partners and all persons claiming through them in respect to 

28 their interest as partners, to have the property of the partner¬ 
ship applied to the payment of the debts and liabilities of the 

firm, and have the surplus assets, after such payment, applied to the 
payment of what may be due to the partners. And this right con¬ 
stitutes what is known as a partner’s lien.” 
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A consideration of Section 8 (a) and of the definition above quoted 
of a partner’s lien leads the Court to the conclusion that the latter is 
not the sort of lien described in that section. Partnership property 
may not “be disposed of on notice or presentation or demand, “after 
default.” The security afforded by a partner’s lien is not in the na¬ 
ture of a mortgage or pledge. The lien contemplated by the section 
is one held adversely to the owner of the property and to his exclu¬ 
sion from any interest in it unless there be a surplus after satisfying 
the debt whereas all the partners have a lien on partnership property 
and no one of them to the exclusion of the others. It seems to be 
more correct to call the lien a partnership lien rather than the lien 
of a partner. The Custodian’s rights are certainly no less than those 
of the alien enemy. 

The District Court said in the Mayer case, supra, 

“As the only right the Alien Property Custodian had in the Amer¬ 
ican property was through the enemy partners, in whose right he 
stood, he was entitled to demand and receive from the plaintiff only 
what they were entitled to receive, which was not the property itself, 
but their interest in the surplus, if any, after an accounting.” 


But this is not what the statute provides. Section 7 (c) reads: 

“If the President shall so require, any money or other property 
owing or belonging to or held for, by, on account of, or on behalf 
of, or for the benefit of an enemy or ally of enemy not holding a 
license granted by the President hereunder, which the President after 
investigation shall determine is so owing or so belongs or is so held, 
shall be conveyed, transferred, assigned, delivered, or paid 
29 over to the alien property custodian.” 


The property which might be so seized was not to be merely that 
which belonged to the enemy but money or property “held for, by, 

mt of an c 


anenr 


on account of, or on behalf of, or for the benef 
nership funds held by o ne partner are certainly held for th e bffl fr 
iii oLin g o^her p artners. ETST1 wbm it is claimed That there is no 
enemy interest nf'the property it may be seized and in a libel 
brought by the Custodian to obtain possession of property which 
the President has determined to be enemy property a claimant who 
appears in the proceedings and claims the right to possess it will 
not be heard to litigate the question. Obedience to the statute re¬ 
quires an immediate transfer in any case coming within its terms. 
The claimant must surrender and then file his claim under Section 
9 Central Trust Co. vs. Garvan, 254 U. S. 554, and the decisions of 
the Supreme Court of the United States made April 23, 1923, in 
United States Trust Co. vs. Miller Ahrenfeldt vs. Miller, and Com¬ 
mercial Trust Co. vs. Miller. In tne last mentioned case it appeared 
that the Trust Company held securities and money in trust for the 
joint account of two persons one a neutral and the other an alien 
enemy to be paid to either upon his or her sole demand or to the 
survivor. It was held that as the Custodian suceeded to all the rights 

3—4099a 
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in the property to which the enemy was entitled as completely as 
if by conveyance, transfer or assignment he succeeded to the right 
to demand and receive the securities. 

Section 3(a) makes it unlawful for any person without a license 
to trade either directly or indirectly or on account or on 

30 behalf or for the benefit of an enemy. Among the definitions 
of the words “to trade” contained in Section 2 are the follow¬ 
ing: 

“(a) Pay, satisfy, compromise or give security for the payment 
or satisfaction of any debt or obligation. 

“(c) Enter into, carry on, complete, or perform any contract, 
agreement, or obligation.” 

It is clear then that a non-enemy partner cannot lawfully liquidate 
the firm assets without a license and if the contention here made is 
sound it w T ould follow that a non-enemy partner who could not 
obtain a license would held the property without lawful power to do 
anything with it and the Custodian would not receive any part of it. 
This is a further indication of the unsoundness of plaintiff’s con¬ 
tention. 

Considering the purpose of the statute it should require very clear 
language to justify the conclusion that Congress intended to leave 
the liquidation of the assets of a firm having an enemy partner in 
the hands of any one without control. True the plaintiff here offers 
to submit to terms but as pointed out in Miller vs. Schutte, 51 Wash. 
Law Rep. 199, our Court of Appeals has held that terms may not be 
imposed where the statute does not provide for any and that the im¬ 
position of terms in such a case does not make valid an otherwise 
erroneous decree. 

The plaintiff argues that he is entitled to claim under Section 9(a) 
of the Act. That section contemplates a claim against the property 
which may be satisfied by “payment or conveyance, transfer, assign¬ 
ment or delivery” of the money or property in the Custodian’s po- 
sesion—a finalitv as far as the Custodian is concerned. The 

ms _ 

31 plaintiff here dose not contend that he would not have to 
account to the Custodian for the alien’s interest should the 

property be turned over to him. 

The plaintiff is not entitled to relief as to the assets of the Bremen 
firm under Section 8(a) or under Section 9(a) of the Act. If he 
wants to liquidate the assets of the Bremen firm he should apply for 
a license as he did in the case of the New York firm. 

The claim of the plaintiff for an additional amount by virtue of 
his interest in the New York firm can be discussed in connection 
with the defendant’s counter-claim. He claims eighteen per cent 
of the proceeds of the liquidation of the business of the New York 
firm ma dft up of ten nor cent through his int erest in the Bremen 
firm : five per cent as tne percentage named Hi the law~¥orlc agreed 
ment plus an increase of three per cent due to Steinthal’s withdrawal 
of capital. The defendants’ counterclaim is for $75,000. Of this 
amount $40,000 is the amount of the above mentioned withdrawn 
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capital which the defendants say should not have been paid to Stein- 

jn’toraaf^Thl^ri^FpTW^ ft ia nAF on. 

titled to theHSatance as the New York agreement gives him directly 
only five per cent of the profits and that any other interest he has 
must come through the Bremen firm. 

SteinthaPs $40,000 was his capital investment and was withdrawn 
two days before the act became law. He was an American citizen and 
the ruling at the trial that the defendants cannot recover this amount 
will be adhered to. 

The ruling at the trial was that the $35,000 could not be 

32 recovered. This was an erroneous ruling. It was not proved 
that the Custodian had allowed the plaintiff to retain that 

amount and if he had mistakenly done so he could change his mind. 
There was nothing in the nature of a settlement of a dispute between 
private parties. It is the duty of the Custodian to follow the law\ 
The plaintiff had no individual capital investment in the New York 
firm but only through the Bremen firm if at all. It appears that 
the latter had no capital invested in the New York firm. It is true 
that the evidence is that the Bremen firm furnished the New York 
firm with w T hat money the latter needed but it is not shown that this 
was capital but rather advances on which interest was by the terms 
of the agreement reckoned in the half-yearly account current between 
the tw r o firms. So the plaintiff if entitled to anything by virtue of 
his being a partner in the New’ York firm is limited to five per cent 
of the profits. The amount of profits is not shown and the manner 
of protecting the defendants’ interest can be worked out on the settle¬ 
ment of the decree. 

The bill should be dismissed and a decree entered for the defend¬ 
ants on the counterclaim as indicated. 

Settle decree on notice. 

WALTER I. McCOY, 

Chief Justice. 

33 Petition for Rehearing by the Plaintiff. 

Filed June 11, 1923. 

******* 

Now^ comes the Plaintiff by his attorneys, Alfred K. Nippert and 
William Sabine, and moves for a rehearing of the above entitled 
cause, and as reasons therefor assigns the following: 

(1) The court found that Plaintiff is not entitled to relief because 
he “has not made a bona fide attempt to liquidate the assets of the 
New York firm” of Schutte, Buneman & Co., in that he did not 
collect from the Bremen firm of the same name certain South 
American accounts due the New York firm and collected by agents 
of the New York and Bremen firms, and gave as his reasons that 
“the result} of a collection w r ould be to place a much larger sum of 
money in the hands of the Custodian to be held waiting the action 
of Congress.” This was in error as 
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(а) It was impossible for the plaintiff to collect the sums in ques¬ 
tion from the Bremen firm; 

(б) No failure of the Plaintiff to collect the South American 
accounts was set up by the Defendant in his answer. 

(2) The court found that the Defendant proved a counterclaim 
for $35,000. This was in error because 

(а) As the court states in his opinion, he ruled at the trial “that 
the $35,000 could not be recovered’’, and, therefore, by the court’s 
determination that this was an erroneous ruling, the court deprived 
the plaintiff of his right to an opportunity to prove that said $35,000 
is not recoverable by the Defendant ; 

(б) The Defendant cannot in this case, as the court states, change 
his mind after allowing the Plaintiff to retain the $35,000. 

34 1 (a). 

The finding that Plaintiff has not made a bona fide attempt to 
liquidate the assets of the New York firm was an ei'ror as it was im¬ 
possible for Plaintiff to collect accounts from the Bremen firm. 

At the time of the liquidation in question a state of war existed 
betw T een the United States and Germany, and the Bremen firm was 
a resident of Germany. Even had Plaintiff obtained a license per¬ 
mitting him to collect any accounts from the Bremen firm, this 
would have been impossible as it is a cardinal principle of inter¬ 
national law that during a state of war commercial intercourse is 
unlawful without the express consent of the Governments concerned. 
For the collection to have been effected, therefore, it would have 
necessitated the authorization by the German Government, which 
the Plaintiff was in no position to obtain. Furthermore there is no 
evidence to show that during the period of liquidation the Bremen 
firm had any knowledge of the disposition of the South American 
accounts in question, nor that they had been paid agents of the 
Bremen firm during the period of liquidation. Had it been possi¬ 
ble for it to do so, the Bremen firm obviously; was under no obliga¬ 
tion to remit to Plaintiff the South American accounts. 

The testimony, as summarized by the court in his opinion, shows 
that Plaintiff made every endeavor within his power to collect the 
accounts by drawing against the South American debtors; further 
than this he had no powder. Furthermore, were it material, 

35 his testimony explains the reason why the South American 
customers had not remitted because of payment properly 

made in settlement of the accounts, so that further action by the 
Plaintiff in attempting to collect the accounts would have been 
futile had he been in position to take any further action. 

1 (b). 

No failure of the Plaintiff to collect the South American accounts 
was set up by the Defendant in his answer, so it was error to find 
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that Plaintiff had not made a bona fide attempt to liquidate the 
assets of the New York firm. 

“It is elementary law that the proof and the allegations must cor¬ 
respond.” 

Ferguson Contracting Co. v. Manhattan Trust Co., 118 Fed. 
Rep. 791 at 795. 

The Defendant in his answer does not even intimate other than 
good faith on behalf of the plaintiff and any evidence of lack of 
good faith is new matter of the Defendant’s on the pleadings, which 
new matter has not been therein alleged. 

“New matter includes everything outside of the material statement 
of facts in the complaint which operates to avoid the legal effect, but 
not to impugn their truth. To be provable by the Defendant, the 
new matter must be specially pleaded, so that the Plaintiff may be 
informed of the defense, and may prepare to meet it.” 

“New matter cannot be proved by the Defendant unless it is 
pleaded.” 

Rucker v. Bolles, 133 Fed. Rep. 858, and numerous cases 
and authorities cited. 

2 (a). 

It is error to find for the Defendant for $35,000 as the Plaintiff 
was thereby deprived of his right to submit evidence on the 
36 point as the ruling at the trial was that it coidd not be re¬ 
covered. 

Upon the ruling at the trial that the $35,000 could not be recov¬ 
ered by the Defendant, Plaintiff obviously rested this point, and the 
reversal of the ruling deprived Plaintiff of the opportunity which 
was his of right to offer further testimony that this sum could not 
be recovered, and explains that “it was not proved that the Custo¬ 
dian had allowed the Plaintiff to retain that amount.” 

The Plaintiff is prepared to prove by Andrew W. Bennett, Esquire, 
who, as attorney during the period of the liquidationfor the Alien 
Property Custodian, had sole authority to sign documents and corre¬ 
spondence for the Custodian in this matter, and who directed James 
A. Wilson supervisor for the Custodian of the liquidation by the 
Plaintiff, and who controlled the method of liquidation, of collections 
and disbursements, and otherwise, that the Plaintiff accounted 
fully, completely and finally to the Custodian for the liquidation, 
which accounting was approved by the Custodian. 

2 ( 6 ). 

The Custodian cannot in this case change his mind after allowing 
the Plaintiff to retain the $35,000. 
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The court states in his opinion that if the Custodian had allowed 
the Plaintiff to retain $35,000 he could change his mind if he con¬ 
cluded that he had mistakenly done so. As stated above, the Plain- 
tiff is prepaied to prove that the Custodian accepted the final 

37 accounting of the liquidation of Schutte, Buneman Co., 
thereby acknowledging the satisfaction of his demands for 

the enemies’ interests whatever they might be. No further demand 
has been made on the Plaintiff as provided for in the Trading with 
the Enemy Act. The first intimation that Plaintiff received or 
that Defendant made that he had changed his mind was by filing 
of the counterclaim in this cause. This question is the subject of 
a decision, and it would appear unnecessary to add to the following 
excerpts therefrom: 

“The case therefore comes down to this: Was the capture com¬ 
pleted by the signing of the demand or must it be served? The 
word “demand’’ does not appear in the act (Comp. St. 1918, Comp. 
St. Ann. Supp. 1919. 3115 Mia ft srg.) at all, which used the word 
“require” in its stead. Section 7 (r), (<1). The executive regula¬ 
tions define “require” as equivalent to ‘‘demand” but provide (sec¬ 
tion 2) for not only a “demand”, but for a “notice”, to be served 
on the person who holds the property. Normally a “demand” 
should include the communication of the claim to the person against 

whom it is directed. Probablv in section 2 of the evecutive order 

«< 

this is not its meaning: it is to bo treated as a completed “demand” 
when once drawn up. Yet under section 2 (c) it is only after 
notice that the property vests in the Alien Property Custodian. 
Therefore it is apparent that under the executive orders the capture 
is made to depend upon the service of the demand, and this con¬ 
forms with the meaning of “require" in the act itself.” 

Miller, Alien Property Custodian v. Rouse et al., 276 Fed. 
715. 

and the same case is authority that on July 2, 1921, all powers of the 
Custodian to “demand”, or issue “requirements” for delivery of 
property or monev ceased. 

ALFRED K. NIPPERT, 
WILLIAM SABINE, 

Attorneys for Plaintiff. 

38 District of Columbia, 

City of Washington, ss: 

On this 11th day of June, 1923, personally appeared before me 
William Sabine who signed the foregoing petition, and made oath 
that the facts therein stated are true to the best of his knowledge and 
belief 

[seal.] C. D. RATCLIFFE, 

Notary Public. 


My commission expires Sept. 3, 1926. 
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Order Denying Plaintiff's Petition for Rehearing 

Filed September 11, 1923, as of June 22, 1923. 

♦ * * * * * * 


Upon consideration of the Motion filed on behalf of the plaintiff 
herein for a rehearing of the above entitled cause and after hearing 
the arguments of counsel for all the parties, it is by the court, over 
the exception of the plaintiff, this 11th day of September, 1923, as 
of the 22d day of June, 1923, 

Adjudged, ordered and decreed that the Motion be and the same 
hereby is denied. 


F. L. SIDDONS, 


Justice. 
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Final Decree. 
Filed July 3, 1923. 


This cause coming on to be heard on the 6th day of February, 
1923 upon the bill of complaint and the answer filed on behalf of 
Thomas W. Miller, as Alien Property Custodian, and Frank White, 
as Treasurer of the United States, and testimony having been taken l | 
and evidence adduced on behalf of all parties, and the cause having/j 
been argued by counsel on behalf of all parties, and thereupon, upoi 
consideration thereof, it appearing unto the Court that the bill o\ 
complaint should be dismissed and that the defendants herein shoul< 
have a decree against the plaintiff upon their counterclaim in thj 
amount of thirty-five thousaid dollars ($35,000), it is by the Corn 
this 3" day of July, 1923, 

Adjudged, ordered, and decreed that the bill of complaint be and 
the same hereby is dismissed. 

And it is further adjudged, ordered and decreed that the plaintiff 
herein do forthwith pay to Thomas W. Miller, as Alien Property 
Custodian, the sum of thirty-five thousand dollars ($35,000), and 
that the defendants have execution therefor as at law. 

And it is further adjudged, ordered and decreed that the defend¬ 
ants herein recover their costs in this behalf expended. 

WALTER I. McCOY, 

Chief Justice, Supreme Court of District of Columbia. 

40 From the foregoing decree Fritz Schutte, in open court. 

notes an appeal to the Court of Appeals of the District of 
Columbia, bond, one hunderd dollars or fifty dollars cash deposit. 

WALTER I. McCOY, 

Chief Justice. 
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Memoranda. 

July 19, 1923.—$50.00 deposited in lieu of bond. 

August 14, 1923.—Time to submit Statement of Evidence ex¬ 
tended to September 16, 1923. 

Assignment of Errors. 

Filed September 14,1923. 

******* 

The plaintiff, Fritz Schutte, assigning errors in the orders of the 
Court and in the final decree of the Court entered, respectfully sub¬ 
mits that the Court erred as follows: 

I. 

The Court erred in denying the Motion of the plaintiff to strike 
out the answer of the defendants. 

IT. 

The Court erred in denying the Motion of the plaintiff to strike 
out the counterclaim of the defendants. 

41 III. 

The Court erred in dismissing tlie plaintiff’s Bill of Complaint. 

IV. 

The Court erred in not ordering and decreeing that the plaintjff 
have full, absolute and complete right, title and interest to fifteen 
per cent of the capital and accumulated profits of the New York firm 
of Schutte, Bunemann and Company. 

V. 

The Court erred in not ordering and decreeing that the plaintiff 
is entitled to a lien against and to hold and possess all money turned 
over by him to the defendant Alien Property Custodian on demand, 
for the account of Carl Bunemann and Georg Schiitte of the Bremen 
firm of Schutte. Bunemann and Company until such time as plain¬ 
tiff may have obtained an accounting and payment of his invested 
capital from said Bremen firm, and/or the defendant Alien Property 
Custodian. 


VI. 


The Court erred in not ordering the defendants to pay over to 
the plaintiff all the money paid by the plaintiff to the defendant 
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Alien Property Custodian and held by him and/or the defendant 
Treasurer of the United States for Carl Bunemann and Georg 
Schutte or the firm of Schutte, Bunemann and Company. 

VII. 

The Court erred in finding that the plaintiff has not made 

42 a bona fide attempt to liquidate the assets of the New York 
firm of Schutte, Bunemann and Company. 

VIII. 

The Court erred in finding that the plaintiff has only a five per 
cent interest in the profits of the New York firm of Schutte, Bune¬ 
mann and Company. 

IX. 

The Court erred in ordering and decreeing that the plaintiff pay the 
Alien Property Custodian the sum of $35,000.00 and that the de¬ 
fendants have execution therefor as at law. 

X. 

The Court erred in not dismissing the defendant's counterclaim. 

XI. 

The Court erred in denying plaintiff's Motion for a re-hearing as 
to the counterclaim of the defendants. 

XII. 

The Court erred in overruling the objections of the plaintiff to the 
question put by counsel for the defendants to the plaintiff on cross- 
examination, as follows: 

“Did you collect assets from any source other than American 
sources, sources in the United States?" (page 136.), 

as being immaterial and irrelevant, and to the examination of plain¬ 
tiff by counsel for the defendants as to the collection of assets of the 
New York firm of Schutte, Bunemann and Company in South Amer¬ 
ica and the disposition of such assets as being immaterial and 

43 irrelevant, in particular as to the receipt of certain South 
American accounts by agents in South America, for whom 

they were acting, correspondence of the plaintiff with such agents 
relative to South American collections, communications with South 
American customers, the nature and extent of South American ac¬ 
counts and their disposition. 


9 
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XIII. 

The Court erred in overruling the objection of the plaintiff to the 
question by counsel for the defendants of the plaintiff on cross-ex¬ 
amination, as follows: 

“Have the German partners told you since the war was over, how 
much money they collected on this amount in South America?”, 

as being immaterial and irrelevant, and to the question: 

“How much did they say they had collected?’’ 

as irrelevant, immaterial and requiring a hearsay answer. 

All of which is respectfully submitted. 

Dated, Washington, D. C. This 13th day of September, 1923. 

ALFRED K. NIPPERT, 
WILLIAM SABINE, 

Attorneys for the Plaintiff. 


Service of a copy of the above acknowledged this 14th day of 
September, 1923. 


DEAN HILL STANLEY, 

Of Counsel for Defendants. 
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Memorandum. 


September 14, 1923.—Statement of Evidence submitted, signed 
and filed. 


Designation of Record. 


Filed September 14, 1923. 

******* 


The Clerk will please prepare a record on appeal in the above 
entitled cause and include therein the following: 

(1) Bill of complaint. 

(2) Answer of the defendants. 

(3) Plaintiff’s motion to strike out answer and counterclaim of 
defendants. 

(4) Order denying motion to strike out answer and counterclaim. 

(5) Reply of plaintiff to counterclaim of defendants. 

(6) Opinion of the Court. 

(7) Petition of plaintiff for rehearing. 

(8) Order denying plaintiff’s petition for rehearing. 

(9) Final decree. 

(10) Assignment of errors. 

(11) This designation of record. 

(12) Statement of evidence. 

ALFRED K. NIPPERT, 
WILLIAM SABINE, 

Attorneys for Plaintiff, 
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Service acknowledged this 14th dav of September, 1923. 

DEAN HILL STANLEY, 

Attorney for Defendants. 

45 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 44, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 39688 in Equity, wherein Fritz 
Schutte is Plaintiff and Thomas W. Miller, as Alien Property Cus¬ 
todian, and Frank White, as Treasurer of the LTnited States of 
America, are Defendants, as the same remains upon the fdes and 
of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix 
1 lie seal of said Court, at the City of Washington, in said District, 
this 14th day of January, 1924. 


[Seal of Supreme Court of the District of Columbia.] 


EW. 


MORGAN H. BEACH, 

Clerk. 


46 In the Supreme Court of the District of Columbia. 

Equity. No. 39688. 

Fritz Schutte, Plaintiff, 
vs. 

Thomas W. Miller, as Alien Property Custodian, et al., Defendants. 

Statement of Evidence. 

This cause, coming on for hearing before Mr. Chief Justice McCoy 
on the 1st day of February, 1923, the following evidence and testi¬ 
mony was offered by the plaintiffs: 

Georg Schutte testified by deposition that he lived in Oberneu- 
land, Germany, and was a merchant and a partner with Carl Bune- 
mann and Fritz Schutte, in the firm of Schutte, Bunemann <fe Com¬ 
pany of Bremen, Germany, hereafter referred to as the Bremen firm. 
He testified that Fritz Sehutte’s capital in the firm on December 31. 
1916, was at least and abmiLHUU.h(M) .Marks and that, it waft the same 
on Dwonrrer 31, 1920, these Marks representing gold MkHfc values. 
Fritz Schiittc has never received any moneys or property on account 
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of his partnership interest in the Bremen firm sineg D efifimhfiE SI i 
~ i|a Mpifftrmv esim^Ilt fills n ot been follfl ksTIiere was no 

^monev liquid to* pavTnm. it an Demg^ tff^ggfgd lii South Ame rica, 
Central America, India and elsewhereouTMrie of Oermany, and the 
money not being available from such investments. 

The Bremen firm maintained a branch house before the recent 
war in New York, named Schutte, Bunemann & Company, here¬ 
after referred to as the New York firm, its address being 15 William 
Street, New York City, New York. The partners in the New York 
firm consisted of Carl Bunemann, Georg Schiitte, Fritz 
47 Schiitte, all of the Bremen firm, and Hans Thiermann and 
Edgar H. Steinthal or Stonington. 

The plaintiff introduced the partnership agreements of the 
Bremen firm and the New York firm while this witness was on the 
stand. 


Bremen Firm. 

Contract 

Between 

1. The merchant Friedrich Hermann Carl Bunemann of Bremen. 

2. The merchant Georg Julius Schutte of Bremen. 

3. The merchant Carl Schutte of Bremen. 

4. The merchant Carl Johann Friedrich Schutte, of New York. 

Par. 1. 

Messrs. Bunemann, Georg Schutte and Carl Schutte are partners, 
Messrs. Bunemann & Georg Schutte general partners and Carl 
Schutte a special partner of the Bremen firm of Schutte, Bune¬ 
mann & Co. 

Mr. Fritz Schutte is procurist of this firm and enters the Bremen 
firm as general partner on January 1st, 1914, paying into the firm 
a minimum capital of M. 400,000—as responsible capital. 

Par. 2. 

The paid in capital of the special partner Mr. Carl Schutte since 
January 1st 1913 amounts to M. 2,500,000—and shall be credited 
with interest at the rate of 7%, irrespective of profit or loss in the 
business. The interest is due on Dec. 31st of each year. 

Par. 3. 

After having credited the paid in capital of the general partners 
with interest of 5% the profit and loss of the business from January 
1st to December 31st 1913, shall be divided as follows: 

Mr. Bunemann 50%. 

Mr. Georg Schutte 50%. 
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From January 1st, 1914, on the profit and loss of the firm shall 
be divided as follows: 

Mr. Carl Bunemann 40%. 

Mr. Georg Schutte 40%. 

Mr. Fritz Schutte 20%. 


Par. 4. 

No general partner of the firm shall be allowed to go on any bond 
for his own account or undertake any extraordinary responsibility 
for himself without consent of the other partners. 

Par. 5. 

A balance sheet for the preceeding year shall be made per Dec. 
31st of each year. 

Par. 6. 

In case of death of one of the general partners the business 
48 shall be continued w r ith the heirs of the deceased and the 
heirs shall participate in the profit and loss of the firm in 
the same manner as the deceased did until Dec. 31st of the year of 
his death. The capital of the deceased shall remain in the firm as a 
loan and bear interest at the rate of 5%. The surviving partners 
agree to pay out half of the deceased’s capital within the year fol¬ 
lowing Dec. 31st of the year of his death and the second half within 
the next following year. If the surviving partners are unwilling or 
unable to continue the business under these terms, the business shall 
be liquidated. 

Par. 7. 

In case of death of the special partner the business shall be con¬ 
tinued with his heirs and they shall name a representative for them¬ 
selves. 

Par. 8. 

Any disagreement among the partners shatl be put before the 
special partner for a decision and after his death before the repre¬ 
sentative of his heirs and their word shall be final. 

Par. 9. 

This contract goes into force on January 1, 1913, and cannot be 
cancelled by any of the parties to this contract before Dec. 31st, 1918. 

If not cancelled by any of the contracting parties July 1, 1918, to 
expire December 31, 1918, it shall be continued further from one 
year to another, under legal provisions of cancellation. The can¬ 
cellation shall be submitted in writing. 

Bremen, Januarv 16, 1913. . 

(Signed) " CARL SCHUTTE. ^ 

GEORG SCHUTTE. ^ 
CARL BUNEMANN. 
FRITZ SCHUTTE. 
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New York Firm. 

Contract 

Between 

1. The merchant, Friedrich Herman Carl Bunemann. 

2. The merchant, Georg Julius Sehutte. 

3. The merchant, Carl Sehutte, all of Bremen, and the 

4. The merchant, Johann (Hans) Friedrich Wilhelm Thier- 
mann. 

5. The merchant, Edgar II. L. Steinthal. 

6. The merchant, Carl Johann (Fritz) Sehutte, all of New York. 

Par. 1. 

Messrs. Bunemann and Georg Sehutte are personally pledging 
partners. Mr. Carl Sehutte is limited partner, in the Bremen firm 
of Sehutte, Bunemann & Co. (In this contract called the Bremen 
firm), into which, on the 1st of January, 1914, Mr. Fritz 
49 Sehutte will enter as another personally pledging partner. 

Furthermore, Messrs. Thiermann, Bunemann and Georg 
Sehutte are partners in the firm of Sehutte, Bunemann & Co., New 
York (Called in this contract the New York firm). Messrs. Bune¬ 
mann and Georg Sehutte actually, each in his own name, but for 
account of the Bremen firm, so that as far as the inner agreement 
between the partners is concerned, the Bremen firm and Mr. Thier¬ 
mann are partners of the New York firm. 

Par. 2. 

On the 1st of January, 1914, Messrs. Steinthal and Fritz Sehutte 
will enter the New York firm as partners, so that from then on the 
partners of the New York firm will consist of Messrs. Thiermann, 
Steinthal, Fritz Sehutte, Bunemann and Georg Sehutte, the last two, 
however, again for account of the Bremen firm, so that the above 
gentlemen are really partners only as far as tbe outside world is 
concerned, whereas according to the inner agreement of the firm 
the partnership consists of the Bremen firm and Messrs. Thiermann, 
Steinthal and Fritz Sehutte. 


Par. 3. 

Messrs. Thiermann, Steinthal and Fritz Sehutte take over the 
management of the New York firm but their authority is limited in 
the following manner: 

(g), carry out the in structions of the Bremen firm.and 

are not allowed/without the express written consent of the Bremen 
firm, to appoint any procurists, representatives or agents. Otherwise, 
as regards the engaging and dismissal of employees and the manage¬ 
ment of the office and general running of the inner working of the 
business, they have a free hand. 
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(6) They are particularly bound to follow the instructions of the 
Bremen firm as regards the yearly balancing of the books as well as 
the fixing of the terms on which business shall be done with cus¬ 
tomers. They are expressly forbidden to extend credit to any cus¬ 
tomer without the special written consent of the Bremen firm, and 
under no circumstances may they exceed the credit given by the 
Bremen firm to any mutual customer. 

(c) Without the written consent of the Bremen firm, they may 
not undertake any private business with the exception of the ordi¬ 
nary management of their private capital, nor go on any bond for 
their own account or for account of the business, nor, in general, 
undertake any extraordinary responsibility for themselves or in the 
name of the New York firm. Particularly are they forbidden to 
enter into any speculative transactions with the exception of such 
as would be customary in the reasonable management of a business 
of the kind here contemplated. 


Par. 4. 

The profit and loss of the New York firm shall be divided as 
follows: 

Bremen Firm 50%. 

Mr. Thiermann 25%. 

Mr. Steinthal 20%. 

Mr. Fritz Schutte 5%. 

5% is to be deducted from the net profit of the firm,—that is to say, 
from the net profit remaining after all bad and doubtful debts 
50 have been written off as well as a substantial reserve deducted. 

This 5% to be distributed among the employees of the firm in 
such proportion as Messrs. Thiermann, Steinthal and Fritz Schuttel 
may think fit, and debited to general expenses. / 

Par. 5. 


Mr. Thiermann will take up his residence in Bremen and assume 
there the control of the New York business as well as all corre¬ 
spondence connected therewith. lie agrees, if the Bremen firm so 
desire, to make one or two trips each year to New York, his expenses 
to be for account of the New York firm, the New York firm to pay 
him while travelling at the rate of $15 a day from the time of his 
departure from Bremen until the date of his return to Bremen, as 
well as the minimum rate of passage, there and hack. 

Par. G. 

On the 1st of January Mr. Thiermann will pay into the New 
York firm a minimum of 200,000 Marks and Mr. Steinthal a mini¬ 
mum of 150,000 Marks as responsible capital,—Mr. Thiermann in 
the following manner: The money standing to his credit in the 
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Bremen firm per January 1, 1914, shall be transferred to the New 
York firm. Both amounts shall be credited by the New York firm 
with interest at the rate of 6% per annum to be credited half-yearly. 

Par. 7. 

In the same manner 6% shall be reckoned in the half-yearly ac¬ 
count current between the Bremen firm and the New York firm. 

Par. 8. 

The business year of the New York firm shall be the calendar 
year. On the loth — February each year at the latest, the New 
York balance sheet of the preceding year must be in the possession 
of the Bremen firm. Furthermore, the New York firm must send 
the Bremen firm monthly a so-called trial-balance. 

Par. 9. 

This contract goes into force on the 1st of January, 1914, and 
can be cancelled bv anv of the parties to this contract at the earliest 
on 31st of December, 1918, by giving twelve (12) months’ notice, 
and, from then on, at the end of any calendar year. Notice must 
be given by registered mail. 


Par. 10. 

In the event of Messrs. Thiermann, Steinthal and Fritz Schutte, 
or any of them, leaving the New York firm by reason of notice to do 
so having been given in accordance with paragraph 9, they cannot 
demand liquidation of the firm, only the paying out of their share 
of the capital, and the remaining partners can continue the firm 
without liquidation. Should, however, Mr. Thiermann or Mr. 
Stonington leave the firm in consequence of their death, their heirs 
are entitled to the profit or must share in the loss of the firm until 
Dec. 31st of the year in which death took place, without, however, 
having any control or authority in the management of the 
51 business and in the making up of the balance sheet. The 
share of the deceased’s capital, as shown on the books on the 
31st of December of the year in which the death took place, must 
be paid to the heirs by the firm at the latest on the 31st December 
of the following year, together with interest at the rate of o% per 
annum to the date on which payment is made. 

Par. 11. 

All legal rights under this Contract, where there is nothing in 
the Contract stated to the contrary, shall be subject to Bremen law. 
Paragraphs 105 to 160 of the German Book of Commercial Law 
shall be decisive, and the parties to the contract expressly agree to 



FRITZ 8CHUTTE VS.'T. W. MILLER, ETC., ET AL. 


submit themselves, as far as any legal controversies are concerned 
under this Contract, to the Bremen Courts. 

New York, 14th October, 1912. 

Bremen, 29th October, 1912. 

(Signed) JOHANN (HANS) FRIEDRICH WILHELM 
THIERMANN. 

EDGAR H. L. STEINTHAL. 

CARL JOHANN (FRITZ) SCHUTTE. 

FRIEDRICH HERMAN CARL BUNEMANN. 

CARL SCHUTTE. 

GEORG JULIUS SCHUTTE. 

Note. —The New York signatures were sworn to before Robert 
Schwartz, Notary Public, New York, whose signature is attested by 
the German Consul General in New York on the 15th October. 

The Bremen signatures were sworn to before Max Gildemeister, 
Notary at Bremen. 

The New York firm agreement became effective January 1, 1914. 

Witness testified there were no changes in the agreement of the 
New York partnership subsequent to its becoming effective. 

fe^Pirmnu l f!n Mfla Aje pftratp firm from wj 

^Schutte Bu nemam k Co. o£. BrepaeiU.. Fiftyj^ 
of the JNew York firm were forwarded to Bremen, pursuant to thy J 
partnership agreements. 9 

Upon cross-examination Georg Schutte testified as follows: 

The two partnerships of the Bremen firm and the New York firm 


lstincTorganizations an 


kctltl i initMlli tlwmm 


the Bremen resided in the Unit ed States. The only 

52 dt her'ihemUer^BSicfes Fritz Scmitte of the New'York firm 

who resided in the United States were Mr. Steinthal and 
Mr. Thiermann. 

The capital investment of the Bremen firm on Dec. 31, 1917, was 
approximately 5.000,000 Marks. The Bremen firm was organized 
in 1901 and Fritz Schutte became a member of the Bremen firm 
in 1914. When Fritz Schutte entered the Bremen firm his capital 
was 400,000 Marks.^,.jM^,4fKlJK10 M arks was depo sited 
Schutfo’s father in ft german banFlor 'lnm, and ^nTTS^itto trans- 
erred it to the partnership. In his transfer of this money to* th£ 
parlnersf dp Fritr- Sc hutte did not indicate that he was transferring 
gold marks, just marks. Fritz Schutte’s interest in the Bremen 
firm on December 31, 1916 was 20%. The share of Fritz Schutte 
in the Bremen firm between the time he became a member of the 
firm and the outbreak of the war between the United States and 
Germany did not vary in percentage. In May, 1914, Fritz Schutte 
invested a further 500,000 Marks in the capital account of the Ger¬ 
man firm. The payment was made to the German firm in the 
same manner as the 400,000 Marks payment had been made. 
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“Mr. Stanley: Were those gold marks that he (Fritz Schutte's 
father) gave to Fritz? 

Mr. Schutte: Yes. 

Mr. Stanley: Did he deposit gold marks as before? 

Mr. Schutte: He deposited marks.” 

******* 

Mr. Stanley: Did he (Fritz Schutte) transfer gold marks to the 
partnership? 

Mr. Schutte: Marks.” 


>roke out between the United States and Germany Fritz 



hutte’s capital invesi 

^*“n—■ * - — 1 • r 


fe Bremen nrm was approximately 
Schutte did not put any money into the 
piftfrfmvaViip when he wont into it. The only interest 
Fritz Schutte had in the capital investment of the American firm 
was derived through the fact that the Bremen firm had an in¬ 
terest in the capital of the American firm and Fritz Schutte 
3 was a member of the Bremen firm. All money needed by 
the American firm was furnished bv the Bremen firm. Had 


o 




*York firm been liquidated prior to the war , 
i pt hav e been alIqwad4odake any oTtne money de rive 
x utlalibll PXl’Upt o% of the profits. Except forYheT7% profits 
in the New* Ybfk firm all tlie rest of the money of such liquidation 
ouldUBt have been transmitted to the Bremen firm or the Bremen 
firm after Steinthal and Thiermann’s share had been deducted. 

Fritz Schutte received from the American firm his 5% of the 
profits for the year 191G. If the Bremen firm were liquidated there 
would be enough money to pay Fritz Schutte his 900,000 Marks 
interest in the Bremen firm. The Bremen firm did not liquiate j 
because the partners did not want to liquidate because a liquidation / 
would subject them to the payment of heavy taxes in Germany upon ( 
the profits. 


V 


Johann (Hans) F. W. Thiermann testified, by deposition, that 
he was a resident of Bremen, Germany, and that he was a partner 
of the New York firm until the war broke out and the firm dis¬ 
continued in 1917. Steinthal invested in the New York firm between 
$35,000.00 and $40,000.00 and he, Thiermann. had invested about 
$75,000.00. As to the relationship of the two firms, he testified that 
frequently the Bremen firm advanced money to the New York 
firm without security on an open account which “we have considered 
as a capital investment,” so that the capital interest of the Bremen 
firm changed in accordance with its advances. The capital of the 
Bremen firm varied between $300,000.00 and $000,000.00. 

On cross-examination, he testified that he, a German citizen, was 
in the United States when he became a member of the New York 
firm and remained from 1907 up to 1913, when he returned to 
Germany. The capital advances of the Bremen firm were in cash 
transmitted by draft. 
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The entire capital investment of the New York firm was made by 
the Bremen firm, Steinthal and Thiermann. 

Carl Johann Frederick (Fritz) Schutte, plaintiff, testified that 
he lived in New York City and had lived there since about 1907, 
prior to which time he had lived in Bremen, Germany. He had 
been a partner in the Bremen firm since 1914 and had invested in 
that firm Marks 900.000.00 in 1914, since which time this capi- 
54 tal interest had not been less than that amount but had been 
increased from profits, and that up to the present time, he 
had received from that firm nothing on account of this capital in¬ 
vestment or partnership interest. The Bremen fifm jyrreem ent had 
not at any time, up to April 6, 1D17, been terminate 
^ by th e nnrt.nors. 

^ Since 1914, Fritz Schutte was a partner of the New York firm 
and that firm had done business in New York until taken over by the 
Alien Property Custodian. The New York firm agreement was never 
change d. In' tli&-laUeJU 3 art ofl917 .jipplieation- was to the 

President, and he and Stonlngton received a license to continue to 
do such business on behalf of enemy partners of the New York firm 
J‘as may he necessary for the sale, liquidation and disposition of 
the interest of” said enemy partners. Such license was introduced 
in evidence together with a subsequent similar one granted the 
plaintiff, Stonington having withdrawn his interest in the firm. The 
license was as follows: 


War Trade Board, Washington, I). C. 
Trading with Enemy License Form No. 1. 
United States of America. 


License No. 424-A. Date, Oct. 4, 1918. Expires-, -. 

Applicant’s No. —. 

License to Trade with a Person Who There is Reasonable Cause to 
Believe is an “Enemy” or “Ally of Enemy” or Acting on Behalf 
of or for the Benefit of an “Enemy” or “Ally of Enemy.” 

(Issued Under Section 5 (a) of the Trading with the Enemy Act.) 

License is hereby granted to Fritz Schutte, of New York, New 
York, doing business as co-paftner with Carl Bunemann, George 
Schutte and Hans Thiermann, all of Bremen, Germany, under the 
firm name of Schutte, Bunemann & Co., New York, to continue to 
do such business on behalf of Carl Bunemann and Georg Schutte 
and Hans Thiermann, and in the course of same to trade with anv 
person, firm or corporation, except an “enemy” or “ally of enemy” 
not holding a license under this Act, or a person acting on behalf 
of, or for the benefit of such an “enemy” or “ally of enemy,” as 
may bo necessary for the sale, liquidation and disposition of the in- 
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terest of said Carl Bunemann, Georg Schutte and Hans Thiermann, 
in the business, assets and property of said firm of Schutte, Bune¬ 
mann & Co. 

55 The licensee mav, however, collect anv sums due from an 

“enemy” or “ally of enemy” or person acting on behalf of, 
or for the benefit of such “enemv” or “ally of enemy” after furnish- 

4 / •> %> 

ing to the War Trade board and the Alien Property custodian a writ¬ 
ten statement concerning same. 

It is a term and condition of this license that: 


i 



(1) Said liquidation shall be carried out under such supervision 
and in accordance with such plan and method as may be desired 
by the Alien Property Custodian and all expenses of such supervision 
shall be paid as part of the expenses incidental to such liquidation; 

(2) The licensee shall turn over to the Alien Property Custodian 
as he may require the share of the “enemy” partners in said firm 
of such proceeds of said liquidation cither at the termination of 
said liquidation or from time to time during the course of said 
liquidation: 

(3) A report of the progress of said liquidation shall be made to 
the Alien Property Custodian and to the War Trade Board at the 
end of each calendar month, or oftencr if required; and 

(4) This license is revocable and subject to amendment in the 
discretion of the War Trade Board. 

This license is issued on the basis of the statements made in the 
application in connection with which Enemy Trading License No. 
424 was issued, and said license No. 424 is hereby cancelled. This 
license is subject to the rules and regulations which have been or 
which may be hereafter, issued by the War Trade Board and to any 
special conditions that may be set out herein. 


(Seal of the War Trade Board.) 


(Signed) 


WAR TRADE BOARD. 
VANCE C. McCORMICK. 

Chairman. 

BUREAU OF ENEMY TRADE, 
ByC. H. HAND, Jr., 

PerR. G. 


This license is not valid unless signed and impressed with the seal 
of the War Trade Board. 


In compliance with demands by the Alien Property Custodian, 
plaintiff paid him cash and Liberty Bonds, resulting from the liquida¬ 
tion of the firm, of approximately $207.000.00, representing 
enemy internti - v ™ir Ynrlr fr~ The — 

made by three checks payable to the order of the Alien Property 
Custodian; one for $25,000.00 to the order of Liberty National Bank, 
counter-signed “Auditor A. P. C..” and two payable to the 
56 order of Joseph F. Guffy, Trustee, in charge of the Custo¬ 
dian’s New York office. The checks totaled $157,004.28. 
There were $50,000.00 Liberty Bonds. 
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Plaintiff testified that he was informed that the Custodian had a 
counter-claim against him of $75,000.00 but that he had accounted 
for this sum being co mposed of $35,000.00 paid the plaintiff bv 
the Custodian, and $4Q,(JUU.UU ^piial which nej 

Stonington, withdrew before the Trading with the Enemy Act went 
into effect. These two items make up the $75,000.00 which the 
Custodian claimed in his counter-claim. 

On cross-examination plaintiff testified he entirely completed the 
liquidation of the New York firm about the date of the last payment 
to the Custodian which was January 8, 1920. In liquidating the 
firm he collected from other than United States sources outstanding 
accounts in South American countries and that nearly all the assets 
collected came from such South American countries. At this point 
plaintiff was asked: 

“Did you collect all the outstanding assets of the firm in South 
America ?” 

which question the Court permitted the witness to answer over the 
objection of the plaintiff’s counsel to which ruling exception was 
taken. Witness answered: 

“No, Sir. I was not able to.” 

Over plaintiff’s objection witness was permitted to answer the ques¬ 
tion: 

“Do you remember how much money was outstanding to the credit 
of the New York firm in South America at the time your final report 
was made to the Alien Property Custodian?” 

the answer being: 

“About $400,000.00.” 

Plaintiff’s exception was noted. 

Witness was then asked: 

“What happened to that $400,000.00?” 
to which the witness answered: 

“The $400,000.00 were uncollectible for Schutte, Bunemann & Co. 
in liquidation.” 

57 Defendants then offered in evidence the following letter on 

the letterhead of the New York firm, signed by the plaintiff, 
explaining certain accounts: 
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“Alien Property Custodian, 

New York City. 


Attention Andrew W. Bennett, Esq., Assistant Chief Supervision and 

Liquidation Division. 


Dear Sir: 


“As requested by your good self and in addition to my report of 
yesterday, I herewith beg to give further explanation about the fol¬ 
lowing accounts: 

Page 2 : 

Accounts settled with agents by customers and there¬ 


fore uncollectible. $302,686.24 

Accounts collected by agents. 248,205.96 

Money owing to us from agents. 6,186.06 


Total . $617,078.26 

“In my opinion these accounts should be written off in the books 
of Schutte, Bunemann <fc Company in liquidation, as they are posi¬ 
tively uncollectible. As I have notified the office of the Alien Prop¬ 
erty Custodian before, it is not in my power to cancel the “power of 
attorney' 7 given to the agents by the head office of Schutte, Bunemann 
it Company, and therefore any efforts from my part to collect money 
which the agents are holding have been in vain. 

“I remain 

Respectfully, 

F. SCHUTTE.” 


The letter was admitted over the objection of plaintiff’s counsel and 
an exception noted. 

Exception was noted by the plaintiff to the following line of ques¬ 
tioning permitted by the Court relative to the disposition of the South 
American accounts referred to. Witness testified that the agents re¬ 
ferred to were agents common to the Bremen and New York firms 
and that their power of attorney, as far as the New York firm is con¬ 
cerned, could not be cancelled by the plaintiff for the purpose of col¬ 
lecting the accounts, as, had it been done, they would not have fol¬ 
lowed plaintiff’s instructions. 

The $617,078.26 referred to in the letter was outstanding and un¬ 
collectible at the windup of the liquidation made by the plain- 
58 tiff for the Alien Property Custodian. Plaintiff never re¬ 
ceived letters from the agents as they were “all on the black 
list at that time,” but advices were received from the customers that 
about 1/10 (one tenth) of the accounts had been paid the agents. 
He knew the remainder to be uncollectible “because the supervisor 
of the Alien Property Custodian, under whose instruction I had to 
liquidate the firm, came to the conclusion that further attempt to 
collect these accounts was unnecessary.” 
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“Q. He came to that conclusion on your recommendation though, 
didn’t he? A. I had nothing to recommend. 

Q. Well, your letter here states that in your opinion these accounts 
were all uncollectible. A. That was my opinion, yes. 

Q. Well, upon what basis did you form that opinion? A. Because 
the money was invested in a neutral country and the firm of Sehutte, 
Bunemann & Company was on the black list at that time so that 
our customers would never have dared to remit amounts to New 
York, as they were afraid to be put on the black list too. 

q Woll | [tut you are talking r >nw nhnnt. SpVmtt e. Bunem ann <fe> 
Company of Bremen, aren’t you? A. No, sir, \ am talkmgaBout 

Sehutte/ButU^Iiann A ^inimiTT^f l ag-lfr. — -- 4 

„——’Well,TrSre you not“givenalS r ar Trade license for the very pur¬ 
pose of liquidating this firm, and trading? A. I was, but the firm, 
was never taken off from the black list, from the English black list. 

Q.. Well, you were not on the American black list then? A. We 
were first on the American black list, and after I received the license 
I suppose the firm was taken off.” 

“The fear of the British black list absolutely prevented the South 
American firms from making payment in New York” though “by 
order of the Alien Property Custodian, T have drawn against those 
customers drafts 60 days’ sight, 30 days’ sight, 90 days’ sight; never 
have received any answer or reply.” About $400,000.00 was drawn 
in these drafts. They came back or were banded over to the New 
York Bank of America, which reported that the drafts had not 
59 been paid. Plaintiff believes he has these drafts but could 
not tell whether be turned them over to the Alien Property 
Custodian. On instructions of an advisor to the Alien Property Cus¬ 
todian, acting under instructions to investigate the condition of the 
accounts, a representative was not sent to South America to attempt 
the collection of the accounts. 

Since the opening of communication between the United States and 
Germany on July 14, 1919, plaintiff communicated with the German 
partners relative to the money invested in South America, which he 
could not collect. 

Over the objection of plaintiff the Court permitted witness to an¬ 
swer the question : 

“Have the German partners told you since the war how much 
money they collected on this amount in South America?” 

to which plaintiff’s exception was noted. Witness answered in the 
affirmative, and further stated that nearly everything was collected, 
and was left invested, or left with clients in South America. He has 
not made any demand upon the German partners for his stjffFeof IhaF 
- muilUV. buerfuse it will mean a great Fos s If a salft of xhe plan tations 
!S ancTTr’wouTfTeat up tne interest of tne nrm. As plaintiffs 

share in the liquidation he received from the Custodian $35,000.00 
and $9,000.00 interest on his capital invested in the firm, per Decem¬ 
ber, 1917, but that he claimed 18% upon liquidation less the $35,- 
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000.00 with nearly every letter he wrote the Custodian, and that it 
was the understanding with the latter that he should receive such 
18%. Witness testified that he received a letter from the Alien 
Property Custodian in which it was said that he was to receive 18% 
of the money collected. He testified that the Alien Property Cus¬ 
todian has approximately $200,000 and that he claims 18% of that 
amount which he claims as his share in the New York firm. He tes¬ 
tified that he had been paid by the Custodian $35,000.00. He testi¬ 
fied that he claimed approximately $36,000 as his share in the assets 
of the New York firm and this claim for his share in the New York 
firm assets was aside from his claim derived from his being a partner 
in the Bremen firm. 

60 On re-direct examination, plaintiff explained the 18% as 

being composed of 5% as resident partner in the New York 
firm. 10% as a partner in the Bremen firm on its capital in the New 


nv uuinstment on rstoningron s withdra wal ot ms 
TSpifaT The Custodian had an accounting made oT fhe~hnuks of 
the New York firm, and plaintiffs last payment to the Custodian ex¬ 
actly coincided with the balance found due the Custodian by his 
accountants. 


lor the defendant, Harry IV. Schmits, accountant in charge of the 
Custodian’s bookkeepers, testified that the Custodian had received as 
the property of Oeorg Schutte from the New York fi rm $72 ; 
that he had received as the property Uf Cflil ; 

that he had received as the property of Hans Thiermann in cash and 
Liberty Bonds $20,757.82. Because of the involved nature of the 
case the Custodian made one trust of these moneys and it was given 
trust No. 46,7S(J showing the enemy interest in Schutte. Bunemann 
& Company of Bremen. Previously these moneys had been retained 
in separate trusts. The accounts that were credited in the individual 
trusts for Oeorg Schutte, Carl Bunemann and Hans Thiermann. were 
transferred to this joint account known as enemy interest in Schutte. 
Bunemann & Company, and subsequent to that transfer there was 
an additional amount received of $41,234.31, making a total amount 
received of $207,296.81. 

Defendants introduced the following reports made to the Custodian 
bv the New York firm : 


‘’Alien Property Custodian. 

“Report of Property and Indebtedness under Section 7 (a), Trading 

with the Enemy Act (General ). 


‘ ; To Alien Property Custodian. 

Washington, I). C.: 

“The undersigned, in pursuance of the Act of Congress known as 
the ‘Trading with the Enemy Act,’ approved October 6. 1917. hereby 
makes the following written statement containing the particulars 
required by the Alien Property Custodian (except as reported on 
special forms) of all the property, beneficial or otherwise, which the 
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undersigned on October 6, 1917, held, had, or had custody or con¬ 
trol of, or now holds, has or has custody or control of, alone 
61 or jointly with others, of, for, or on behalf of the herein- 
named enemy or ally of enemy, or person whom the under¬ 
signed may have reasonable cause to believe to be an enemy or ally 
of enemy; and of all indebtedness owing on or after October 6, 
1917, by the undersigned to such enemy or alley of enemy or person 
whom the undersigned may have reasonable cause to be believe to be 
an enemy or ally of enemy, to-wit: 

A. 

Name of individual, partnership, association, or corporation mak¬ 
ing report: Schutte, Bunemann & Co. 

Adaress: 15 William Street, New York, New York, N. Y. 

B. 

Name of enemy or ally of enemy or person whom person reporting 
may have reasonable cause to believe to be an enemy or ally of 
enemy whose property (including indebtedness owing him) is being 
reported: Hans Thiermann. 

Last known residence or address: Bremen. 

(Give the residence or address of the person whose property is 
being reported, as the same is registered or recorded on the books of 
the person reporting, together with any information showing any sub¬ 
sequent change of residence or address.) 

“Of what country (if known to person reporting) is person whose 
property is being reported a subject or citizen? Germany. 

“Schedule 12. 

Report in this schedule all other property, real, personal, or mixed, 
and assets and claims of every kind and description not otherwise 
designated in the foregoing schedules, and not required to be 
separately reported, in which the person named in division B hereof 
has or may have any right, title, or interest. 


“List of Above Property, with Full Description, Location, Terms, 
Amounts, and Estimated Value of Each Item. 

“On March 27th, 1917 when, as previously reported to the War 
Trade Board Hans Thiermann transferred his interests to Mr. 
Stonington there was standing to his credit $81,160.00. 

(Signature of party making report:) 

(Sgd.) SCHUTTE BUNEMANN & CO., 

[seal.] By EDGAR H. L. STONINGTON, 

Partner. 


6—4099a 
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(Partnerships should sign by member or duly authorized repre¬ 
sentative. Corporations or associations should sign by officer or duly 
authorized representative, and should affix corporate or official seal.) 

62 Proper affidavits executed to said reports. 

There were two other reports introduced into evidence dated 
December 17, 1917, and similarly signed, one reporting that on 
March 27th, 1917 there stood to the credit of Carl Bunemann with 
the New’ York firm $271,536.00, and the other showing that on March 
27, 1917 there stood to the credit of Georg Schutte $271,536.00. 

Defendant introduced into evidence the following demand: 

“Alien Property Custodian. 

“Demand by Alien Property Custodian for Property. 

% 

Report No. 6827. Trust No. 9911. 

“To Schutte, Bunemann & Co., 

Address: 15 William Street, New’ York, N. Y.: 

‘T, A. Mitchell Palmer, Alien Property Custodian, duly appointed, 
qualified, and acting under the provisions of the Act of Congress 
known as the ‘Trading with the Enemy Act,’ approved October 6, 
1917, and the executive orders issued in pursuance thereof, by virtue 
of the authoritv vested in me bv said Act, and said executive orders, 
after investigation to determine that the following property, to wit: 

“Two hundred and seventy-one thousand, five hundred and thirty- 
six and No/100 dollars ($271,536.00), together with any accrued 
interest thereon to date of payment to Alien Property Custodian, is 
by you owing and belonging to and held for, by, on account of, and 
on behalf of, and for the benefit of Carl Bunemann, Address: 
Bremen, Germany, whom after investigation I do determine to be 
an enemy not holding a license granted by the President, and I 
hereby require that the said money and property shall be by you con¬ 
veyed, transferred, assigned, delivered and paid over to me as Alien 
Property Custodian to be by me held, administered and accounted for 
as provided by law’. 

“Witness my hand and seal of office, this twenty-eighth day of 

January, 1918. 

[seal.] A. MITCHELL PALMER, 

Alien Property Custodian , 
By J. L. DAVIS, 

Managing Director” 


(On the back appears the following:) 

“Service of the within demand accepted this 13th day of February, 
1918. 

SCHUTTE, BUNEMANN & CO., 


(Sdg.) 
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Two other demands worded in a similar manner were served upon 
Schutte, Bunemann & Co. of New York, one for the sum of $271,- 
536.00 determined by the Custodian to be held for, by, on account 
of, and for the benefit of Georg Schutte, and one for $81,160.00 de¬ 
termined by the Custodian to be held for, by, on account of, 
63 and for the benefit of Hans Thiermann. 

The defendants introduced into evidence the following de¬ 
mands : 

“Alien Property Custodian. 

“Demand by Alien Property Custodian for Property. 

Report No. 6829. Trust No. F-10020-C. 

“To Schutte, Bunemann & Co., 

Address: 15 William Street, New York, N. Y.: 

“I, A. Mitchell Palmer, Alien Property Custodian, duly appointed, 
qualified, and acting under the provisions of the Act of Congress 
known as the ‘Trading with the Enemy Act/ approved October 6, 
1917, and the Executive Orders issued in pursuance thereof, by 
virtue of the authority vested in me by said Act and by said Execu¬ 
tive Orders, after investigation do determine that: Ilans Thiermann, 
whose address is Bremen, Germany, is an enemy (not holding a 
license granted by the President), and has a certain right, title and 
interest in and to all the property, real and personal, and mixed, of 
every character and description, of the firm of Schutte, Bunemann 
& Co., a co-partnership, the same being a — interest; the said property 
and interest is by you owing and belonging to and held for, by, on 
account of, and on behalf of. and for the benefit of the said Hans 
Thiermann; and I hereby require that you forthwith convey, trans¬ 
fer and assign on your books and records all of the rights, title and 
interest of the said Hans Thiermann to me as Alien Property Cus¬ 
todian; and that you shall from time to time deliver and pay over 
to me as Alien Property Custodian the proportion and interest of the 
said Hans Thiermann in said firm, as and when the liquidation of 
said firm progresses under license E. T. 424; the same to be held, 
administered, and accounted for by me as provided by law. 


“Witness my hand and seal of office this 1st day of April, 1918. 
[seal.] a. MITCHELL PALMER, 

Alien Property Custodian, 
(Signed) By J. L. DAVIS, 

Managing Director /' 

JHC. 


(On the back appears the following: 


“Service of the within demand accepted this tenth day of April, 
1918. 


(Signed) 


SCHCTTE, BDNEMANN & COP 
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Two other demands worded in a similar manner were served upon 
Schutte, Bunemann & Co. of New York, one for the proportionate 
interest of Georg Schutte in the said partnership, and one for the 
proportionate interest of Carl Bunemann in the said partnership as 
and when the liquidation of the said firm progresses under 
64 License E. T. 424. 

The defendants introduced into evidence the following de¬ 
mands of the Alien Property Custodian : 

“Report No. 6827. Trust No. E-9911. 

“Demand by Alien Property Custodian for Property. 

“To: Schutte, Bunemann & Company, 

Address: 15 William Street, New York, N. Y.: 

“I, Francis P. Garvan, Alien Property Custodian, duly appointed, 
qualified, and acting under the provisions of the Act of Congress 
known as the ‘Trading with the Enemy Act/ approved October 6, 
1917, the amendments thereto, the Proclamations of the President, 
and the Executive orders issued in pursuance thereof, by virtue of 
the authority vested in me by said act as amended, and by said 
Executive Orders, after investigation do determine that Carl Bune¬ 
mann, whose address is Bremen, Germany, is an enemy not holding 
a license granted by the President and has a certain right, title and 
interest, as a partner, in and to the firm of Schutte, Bunemann & 
Company, a partnership existing on April 6, 1917, and doing busi¬ 
ness in the City of New York, State of New York, and elsewhere, and 
in and to all the property, real, personal and mixed, of every char¬ 
acter and description, belonging to or held by, or for, or in the name 
of, or on behalf of, said partnership, or in any way belonging to said 
partnership on April 6, 1917, together with all income, profits, 
accretions and accumulations therefrom and thereto, and has, more¬ 
over, a certain right, title and interest in and to the proceeds of the 
sale, liquidation and disposition of the business, assets and property 
of the said firm of Schutte, Bunemann & Co. made by you under and 
by virtue of o license (No. E. T. 424) granted to you on December 
10, 1917, by the War Trade Board, and revoked May 15, 1919, by 
the War Trade Board, together with any interest accrued thereon to 
date of payment thereof to the Alien Property Custodian. 

“As such Alien Property Custodian, I do hereby seize the said 
interest of the said enemy in and to the said partnership and the said 
property and assets thereof including the said proceeds of the sale, 
liquidation and disposition of the said business, assets and property 
thereof under the above mentioned license No. ET-424 and do re¬ 
quire that the same be by you conveyed, transferred, assigned, de¬ 
livered and paid over to me as such Alien Property Custodian, to be 
by me held, administered, and accounted for as provided by law. 

“And I further require that you forthwith enter upon the books 
and records of the said partnership the fact of sendee of this demand, 
and that the said property seized as herein set forth shall be by you 
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on said books transferred and assigned to me as such Alien Property 
Custodian. 

“As such Alien Property Custodian I do further require that 
within ten days from the service of this demand you report to me 
any and all acts which you have done or omitted to do pursuant to 
the requirements of this demand. 

“This demand is supplementary to any and all requirements and 
demands heretofore made with respect to any and all the above men¬ 
tioned property and is in addition to and without prejudice to to such 
requirements and demands, and shall in no way affect the 

65 interest, rights and powers acquired by me as Alien Property 
Custodian by virtue of such previous requirements and de¬ 
mands. 

“Witness my hand and seal of office this fifteenth day of May, 
1919. 

(Sgd.) FRANCIS P. GAR VAN, 

Alien Property Custodian. 

“Service of the above demand accepted this twentieth day of May. 
1919. 

(Sgd.) SCHUTTE, BUNEMANN & CO., 

By F. SCHUTTE, Licensee. 

Two similar demands were introduced into evidence bv the de- 
fendants substituting in one the name of Georg Schutte where the 
name of Carl Bunemann appears and in the other substituting the 
name of Hans Thiermann where the name of Carl Bunemann ap¬ 
pears. 

We approve and consent to the foregoing Statement of Evidence 
in this cause. 

Dated, Washington, D. C., September 14, 1923. 

ALFRED K. NIPPERT, 
WILLIAM SABINE, 

Attorneys for the Plaintiff. 
DEAN HILL STANLEY, 

Counsel for Defendants. 

I hereby approve the foregoing Statement of Evidence in this 
cause. 

Dated, Washington, D. C., September 14th, 1923. 

A. A. HOEHLING, Justice. 

66 [Endorsed:] Eq. #39688. Supreme Court of the Dis¬ 
trict of Columbia. Fritz Schutte, Plaintiff, vs. Thos. W. Mil¬ 
ler et al., Defendants. Statement of Evidence. Sept. 14, 1923. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4099. Fritz Schutte, appellant, vs. Thomas W. Miller, as Alien 
Property Custodian, et al. Court of Appeals, District of Columbia. 
Filed Jan. 14,1924. Henry W. Hodges, clerk. 
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Property Custodian, the sum of thirty-five thousand dollars 
on his counter-claim and that the defendants have execution 
therefor as at law. 

Appellant brought his bill under the provisions of Sec¬ 
tion 9 of an Act of Congress known as the “Trading with the 
Enemy Act” (40 Stat. L., 419; amended 41 Stat. L., 35; 
977) as a person not an enemy claiming an interest, right 
or title in money or other property demanded or seized by the 
Alien Property Custodian and held by him and/or the 
Treasurer of the United States under the terms of the act. 
The interest, right or title asserted by the appellant is his 
lien as a partner on the assets of a partnership abrogated by 
the declaration of war between the United States and Ger¬ 
many on April G, 1917, the partnership having consisted of 
resident and enemy members. 

On and subsequent to January 1, 1914, appellant was a 
member of the partnership of Schutte, Bunemann & Com¬ 
pany, of Bremen, Germany, hereinafter referred to as the 
Bremen firm, and was entitled to twenty per cent of the 
profits by the contract of partnership. In January, 1914, he 
paid in to the firm, as capital, four hundred thousand marks 
and in May, 1914, paid in an additional five hundred thou¬ 
sand marks, the total of nine hundred thousand marks being 
the equivalent of 20 per cent of the total capital. None of 
this investment has ever been repaid him. The other mem¬ 
bers of the partnership were Carl Bunemann, Georg Schutte 
and Carl Schutte, the latter being a special partner. 

On and subsequent to January 1, 1914, appellant was a 
member, under a partnership agreement, of Schutte, Bune¬ 
mann & Company, doing business in New York City, here¬ 
inafter referred to as the New York firm. The members of 
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the partnership and the division of the profit and loss of the 


firm was: 

Bremen Firm. 50 per cent 

Thiermann . 25 per cent 

Steinthal (Stonington) . 20 per cent 

Fritz Schutte. 5 per cent 


By license issued appellant by the War Trade Board in 
December, 1917, he was permitted to do such business of the 
New York firm on behalf of Carl Bunemann, Georg Schutte 
and Hans Thiermann, who were enemy partners under the 
“Trading with the Enemy Act” as might be necessary for 
the sale, liquidation and disposition of the interest of the 
enemy partners in the business, assets and property of the 
New York firm, such liquidation to be carried out under the 
supervision of and in accordance with such plan and method 
as might be desired by the Alien Property Custodian. Sub¬ 
sequently, the Alien Property Custodian demanded the inter¬ 
ests of the enemy partners and appellant paid him $207,- 
296.81 as the interests of the three enemy partners. 

At the time the War Trade Board license was issued and 
at the time of the demands by the Alien Property Custodian, 
appellant had in his possession or control the assets of the 
New York firm and the Bremen firm now in possession of the 
Custodian or Treasurer of the United States. 

The general partners of both the Bremen and New York 
firms were the same, except that Steinthal and Thiermann 
were members of the New York firm alone, the money and 
property being held by the Custodian or Treasurer for the 
account of and in the name of the Bremen firm, of which ap¬ 
pellant was a member and, as such, claims a partner’s lien 
on the property. 
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The bill of complaint prayed that appellant be decreed to 
have full rights to fifteen per cent of the capital and profits 
of the New York firm and that its equivalent be ordered paid 
him from the funds held by the Treasurer of the United 
States and that he be decreed to have been entitled to a lien 
against, and to the possession of, all sums of money held by 
the Custodian or Treasurer for the account of the Bremen 
firm or the enemy members of the New York firm until such 
time as he may have an accounting and be repaid his in¬ 
vested capital in the Bremen firm. 

The answer of appellees to the bill of complaint set up the 
demands of the Alien Property Custodian for the right, title 
and interest of the enemy partners of the New York firm, and 
that final compliance with the demands by appellant had not 
been had. In answer to appellant’s allegation in his bill as 
to the exact amount of money paid the Custodian, defend¬ 
ants answered that, at the hearing of the cause they would 
render “such accounting as may be necessary to enable this 
court to render a just and equitable decree should the plaintiff 
herein establish any right to recover,” and that these defend¬ 
ants “have no knowledge or information sufficient to form a 
belief with respect to the correctness of the figures set forth” 
and refer to the accounts which will be submitted at the 
hearing. 

With their answer appellees filed a counter-claim in which 
they alleged that, prior or subsequent to the issuance of the 
Custodian’s requirements or demands for the enemy inter¬ 
ests in the New York business, there came into the hands of 
appellant a sum of money, the exact amount of which they 
are not advised, but which they believe to be approximately 
$75,000, which sum appellant wrongfully withheld from the 
Custodian. 
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Appellant moved to strike out the answer and for a decree 
pro confe89o in that the answer is frivolous and denied in¬ 
formation or belief with respect to matters of which the Cus¬ 
todian and Treasurer are charged with knowledge in the due 
exercise of their respective offices and as to sums of money 
received by the Custodian as alleged in the bill of complaint; 
in refusing to respond to allegations of statements of ac¬ 
count and offering to respond at the trial of the cause; in be¬ 
ing inconsistent and contradictory as denying information 
and belief as to matters, knowledge of which was made the 
basis of action taken by the Custodian. 

Appellant’s motion to strike out the answer was overruled 
and he replied and denied that there came into his hands, at 
any time, any sum of money for which he had not fully ac¬ 
counted to the Custodian and of which the Custodian was not 
fully advised. 

Final decree was entered following an opinion by Chief 
Justice Walter I. McCoy, after a hearing dismissing the bill 
and allowing $35,000.00 on the counter-claim from which 
decree this appeal is taken. 

Contentions of the Parties. 

Appellant contends that the New York and Bremen firms 
having been terminated by the declaration of war on April 
6, 1917, he is entitled to have his lien, as a partner of the 
Bremen firm and in the New York firm, established, and is 
entitled to the immediate repossession of the money paid the 
Custodian and held for the account of the Bremen firm, 
pending determination of the amount thereof to which he is 
entitled outright as a partner in the Bremen and New York 
firms. 
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It is apparent from the New York firm contract that it 
was in effect purely a branch of the Bremen firm; it was 
bound to follow the latter’s instructions as to the appoint¬ 
ment of agents, the balancing of the books and the terms on 
which business might be done with customers; and the in¬ 
dividual members were answerable to the Bremen firm (Rec., 
pp. 30, 31). 

It is the contention of appellees that appellant is not 
entitled to possession of the money and property until there 
has been complete liquidation of the Bremen firm and then 
he is only entitled to such an amount as may then be found 
to be due him, after the payment of such debts of the Bremen 
firm as might exist and after payment to him of so much of 
the capital interest in firm property other than that in the 
Custodian’s possession as the liquidation permitted. 

Because appellant did not succeed in collecting certain 
accounts for the New York firm, in his opinion the court 
finds that “the failure of the plaintiff to make a bona fide 
attempt to liquidate is sufficient to defeat his claim in this 
actionand that he is not entitled to the possession of the 
property he seeks under Section 8 (a) or under Section 9 
(a) (Rec., p. 18). 


ARGUMENT. 

I. 

The court erred in dismissing the bill of complaint 

AND IN NOT ORDERING AND DECREEING THAT SdlUTTE IS 

ENTITLED to a lien against and to hold and possess all 

MONEY TURNED OVER BY HIM TO THE CUSTODIAN OR DE- 
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MANDED FOR THE ACCOUNT OF ENEMY INTERESTS AND HELD 

for the Bremen firm of Schutte, Bunemann & Com¬ 
pany UNTIL SUCH TIME AS SCHUTTE MAY HAVE OBTAINED 
AN ACCOUNTING AND PAYMENT OF HIS INVESTED CAPITAL 

from the Bremen firm, and in not ordering appellees 
to pay Schutte all said money. 

A. Upon the declaration of war, April 6, 1917, the firm 
of Schutte, Bunemann & Company, of Bremen, was dissolved 
and Schutte had a partner's equitable lien on the assets of 
the firm. 

The Bremen firm, consisting of residents of Germany 
(Carl Bunemann, Georg Schutte, and Carl Schutte) and of 
the United States (Fritz Schutte), was dissolved on April 6, 
1917, by the declaration of war. In Rossie v. Garvan (274 
Fed., 447) the court says: 

“By the settled law and policy of this country, all 
executory contracts with enemies of the United States, 
including partnerships, are abrogated by the declara¬ 
tion of war between this country and such enemy. 
(Story on Partnership, Sec. 315; Lindley on Partner¬ 
ship (5th Ed.), 585; Rowley on Partnership, Secs. 
186, 577; The William Begley, 5 Wall., 377 (The 
court then quotes from Hagner v. Abbott, 6 Wall., 
532). See U. S. v. Grossmayer, 9 Wall., 72; In¬ 
surance Company v. Davis, 95 U. S., 425. This is 
the rule adopted by .the English courts, and recent 
expression of it may be found in Stevenson & Co., 
Ltd., v. A/g fur Cartonnagen Industrie (1918), App. 
C., 239; Zinc Corp. v. Hirsch (1916), 1 K. B., 541; 
Ertel Bieber & Co. v. Pio Tinto Co. (1918), App. C., 
260. Reference to the recent case of Mayor v. Gar- 
van, 270 Fed., 229, is decisive of the proposition 
under discussion. * * *” 
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The funds received from Schutte are held by the Cus¬ 
todian according to his ledger as “Enemy interest in Schutte, 
Bunemann & Company” (R., p. 40) and are assets of the 
Bremen firm with the exception of the amount received and 
held for Thiermann, an enemy and partner under the New* 
York agreement, but not a partner of the Bremen firm. 
Schutte’s interest in the Bremen firm is in excess of the 
fund held by the Custodian, his capital investment alone 
being 900,000 marks as against $207,000.00 held by the 
Custodian, less the amount to which Thiermann is entitled. 

That each partner has an equitable lien on partnership 
property for the purpose of having it applied to the discharge 
of debts of the firm, and that he has a similar lien on the 
surplus assets for the purpose of having them applied to 
what may be due to the partners respectively upon the dis¬ 
solution of a partnership, is so clearly the law that any dis¬ 
cussion of it here is unnecessary. It consequently must 
follow that the plaintiff had a partner’s equitable lien on 
the funds now in possession of the Custodian. And the 
Custodian, by the seizure, deprived the plaintiff of his se¬ 
curity of such lien which, until such seizure, was in his 
possession or control and which, except for the Custodian^ 
intervention, he would have been entitled to retain. 

Whether or not the Bremen firm was continued as such 
subsequent to April 6, 1917, under the laws of Germany, 
it would not alter the law of the United States that dis¬ 
solution on the declaration of war of the partnership having 
enemies as partners is automatic and actual. In Mayer v. 
Garvan (C. C. A.), 278 Fed., 27, a partnership in a situa¬ 
tion similar to that of Schutte, Bunemann & Company was 
held dissolved by war, although subsequent to April 6, 1917, 



“the German partners treated the German assets as their own 
and conducted the business in Europe as if the plaintiff had 
no interest in it.” Accordingly, upon the declaration of 
war, Fritz Schutte had a lien on all the assets of Schutte, 
Bunemann & Company, either of Bremen or New York 
to be secured in the recovery of his partnership interest in 
this firm or firms. 

B. The requirements by the Custodian that property be 
delivered to him a& enemy owned is a final determination of 
right of possession, but the Trading with the Enemy Act 
provides full relief for any person not an enemy or ally of 
enemy whose rights, titles, or interests are thereby affected. 

In brief, Section 7 (c) of the act provides that if the 
President shall so require, any money or other property, 
which after investigation he shall determine is owing or 
belongs to an enemy, shall be conveyed to the Alien Prop¬ 
erty Custodian or the latter may seize the same, and the 
section concludes with the provision that “the sole relief and 
remedy of any persons having any claim to any money or 
other property * * * paid over to the Alien Property 

Custodian * * * or seized by him, shall be that pro¬ 
vided by the terms of this Act. * * *” Thus Section 

7 (c) is correlative with Section 9, the remedial section. 
Any injury caused by the operation of Section 7 (c) to “any 
person not an ememy or ally of enemy” by the seizure of 
property in which he has a right, title or interest gives him 
redress by a right of action under Section 9. If this were' 
otherwise the provisions of Section 7 (c) would violate the 
due process clause of the Constitution. 
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“If persons not alien enemies * * * were given 
no means to protect their interest * * * the seizure 
would be unconstitutional as without due process of 
law; but they are given such remedies under Section 
9. The Alien Property Custodian takes possession 
subject to the rights of innocent persons.” Oarvan v. 
$25,000 Bonds, 265 Fed., 477. 

And it has been repeatedly decided that under the act the 
question of enemy ownership is not one to be judicially de¬ 
termined before the property can be seized. 

“Pending a determination of the issues arising in 
such proceedings, the possession at least, and perhaps 
a defeasable title, is in the Custodian, and as an ad¬ 
ministrative matter I do not see where else it could 
be if the act is to have any salutary effect in the way 
of rendering enemy property unavailable for the pur¬ 
pose of the enemy.” Salamandra Insurance Company 
v. New York Life Insurance & Trust Co., 254 Fed., 
852. 

“The present act commits the determination of that 
question to the President * * * but it does not 

make his action final. On the contrary, it distinctly 
reserves to any claimant who is neither an enemy or 
an ally of enemy a right to assert and establish his 
claim by a suit in equity unembarrassed by the pre¬ 
cedent executive determination.” Stoehr v. Garvan, 
255 U. S., 239. 

The courts recognize the possibility that seizures made 
under Section 7 (c) will be the result of mistakes of fact and 
that Section 9 is for the express purpose of correcting such 
mistakes. 
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"if we look no further than Section 7 (c), if is 
plain that obedience to the statute requires ah imme¬ 
diate transfer in any case within its terms without 
awaiting a resort to the courts. * * * Upon sur¬ 
render the claimant may at once file a claim under 
Section 9. * * * These provisions explain the 

initial words of Section 7 (c) as saving the ultimate 
rights of the claimant while the determination o t the 
President still may be given effect to carry out an im¬ 
mediate seizure for the security of the Government 
until the final decision upon the right. The reserva¬ 
tion implies that mistakes may be made, and assumes 
that the transfer will take place whether right or 
wrong.” Central Union Trust Co. v. Garvan, 254 
U. S., 554; also Stoehr v. Garvan, supra; Comm. Tr. 
Co. of N. J. v. Garvan, — U. S., —; 67 L. Ed., —. 

If the plaintiff had resisted rather than complied with the 
mandates of the Custodian as the Custodian alleges in his 
counter-claim in this action, it is possible this claimant would 
not have come into court with clean hands. But the evidence 
shows that this counter-claim was not well founded and that 
the plaintiff complied fully and promptly with all the re¬ 
quirements of the Custodian and is entitled to the fullest 
protection against injury. That the counter-claim was un¬ 
founded was the ruling at the trial (Rec., p. 19). 

In the seizure of the assets of Schutte, Bunemann & Com¬ 
pany, the Custodian refused to recognize the plaintiff’s right, 
title, and interest therein and at the time of such seizure the 
plaintiff could not obtain a judicial establishment of his 
rights, but it was his duty to, and he did, comply with the 
Custodian’s demands, looking forward to the correction of 
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the mistakes and to the judicial establishing of his rights by 
these present proceedings. 

The court says in his opinion (Rec., p. 18) that it is clear 
that as it is made unlawful to trade with or on behalf of an 
enemy by Section 3-a, “a non-enemy partner cannot law¬ 
fully liquidate the firm assets without a license and if the 
contention here made is sound it would follow that a non¬ 
enemy partner who could not obtain a license w’ould hold the 
property without lawful power to do anything with it and the 
Custodian would not receive any part of it.” 

In effect the court says that a non-enemy partner cannot 
deal with the Custodian without a license, as, without a li¬ 
cense, the Custodian would not receive any part of the prop¬ 
erty. There is no foundation for such a conclusion in the 
act. Section 7-c expressly provides that if the President shall 
so require any money or other property held for or belonging 
to an enemy not holding a license granted by the President, 
if he shall determine it so belongs or is so held, shall be trans¬ 
ferred to the Custodian or may be seized by him. Section 3-a 
made trade unlawful except by consent of the Government by 
license and Section 7-c provided for the seizure of property 
not licensed to be traded in. In this case the license was 
conditioned upon the liquidation being carried out under the 
Custodian’s supervision and he might or might not there¬ 
after demand the interest of the enemy partner in the prop¬ 
erty, it being discretionary with him what property he de¬ 
manded or seized. 
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C. The seizure by the Custodian through the operation of 
Section 7 (c) of the assets of Schutte, Bunemann & Com * 
pany, from the hands of the plaintiff deprived Schutte of his 
security and therefore gave him a correlative right of action 
under Section 9, to be by action of court re-established in his 
former position. 

Upon the dissolution of the Bremen firm by operation of 
law on April 6, 1917, the plaintiff became entitled to retain 
the possession of the assets of the Bremen firm as a partner 
under the general partnership law, and had it not been for 
the demands of the Alien Property Custodian the assets 
would now be in the plaintiff’s possession to be accounted for 
and disposed of under the general law. And Section 9 of the 
act permits any person not an enemy or ally of enemy claim¬ 
ing “any interest, right or title in any money or other prop¬ 
erty” which has come into the Custodian’s possession by 
virtue of his demand or seizure, after filing notice of claim to 
sue the Custodian to establish the interest, right or title so 
claimed, and if so established, the court shall order the pay¬ 
ment, transfer or delivery to the claimant of the money or 
other property to which the court shall determine the claim¬ 
ant is entitled. 

The constitutionality of those provisions of the act under 
which the Alien Property Custodian reduces property to his 
possession (Sec. 7-c) is dependent on the due process pro¬ 
visions of Section 9. ( Central Union Trust Company v. Oar- 
van, supra.) Consequently, if the plaintiff has any interest, 
right or title in the property involved, Section 9 must pro¬ 
vide him with a remedy. It can hardly be contended that 
the words “interest, right or title” would not include a part- 
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net’s equitable lien and right to possession. In their very 
nature the words are not restrictive in meaning—they could 
not be more comprehensive—and they were intended to pro¬ 
vide relief to persons not enemies who might claim an inter¬ 
est in property less than the entire title. In Salamandra In¬ 
surance Company v. N. Y. Life Insurance & Trust Company , 
supra, it was urged that the fund there in question being 
wholly owned by the plaintiff, he was not a person claiming 
an interest, right or title in the money or other property. 
In other words, it was contended that Section 9 is available 
only to persons who claim in the property seized something 
less than the entire title. The court says, “with this conten¬ 
tion I cannot agree. In my judgment, an interest in prop¬ 
erty may comprehend the entire title thereto as well as some¬ 
thing less than the entire title.” That the plaintiff’s rights, 
titles and interests are less than absolute has nothing to do 
with the law—the difference is quantitative, not qualitative. 

Even though the war were still continuing, the act of the 
court at this time has no bearing on the full effect of the 
Custodian’s seizure of the assets which were reduced to pos¬ 
session without protest and in conformity with the require¬ 
ments of the act. The court is here correcting a mistake. 
Such a mistake as was contemplated would often occur by 
operation of Section 7 -c, which mistakes are unavoidable in 
the proper operation of the act for war purposes. 

The issues of this case have been considered and decided 
by the Circuit Court of Appeals for the First Circuit in 
Mayer v. Oarvan, supra, in which the court generally affirmed 
the decision of the District Court for the District of Massa¬ 
chusetts in 270 Fed., 229. That case decides that a partner¬ 
ship consisting of Germans resident in Germany and a ren* 
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dent naturalized American was dissolved by the declaration 
of war, and that the resident partner was entitled to recover 
from the Custodian the assets of the partnership which were 
paid him under circumstances identical with those in this 
case in order to satisfy the equitable lien of the resident 
partner which he had as a partner of the dissolved partner¬ 
ship. That case, as is this, was a bill in equity brought under 
Section 9 of the act to establish the plaintiff’s lien and to 
obtain possession of the firm assets in the Custodian’s hands, 
and it was the decision of the court that the action was a 
proper one under Section 9. The court not only held that 
rights which existed by virtue of the general law had been 
intercepted by the Custodian’s seizure, but, in addition 
thereto, that such rights had been specifically saved by the 
provisions of Section 8-a of the act, ^hich rights could be 
enforced under Section 9, the court holding in effect that 
the provisions of Section 8-a were declaratory merely. 

Under the remedial provisions of Section 9, plaintiff is 
entitled to the establishment of his right, title and interest 
in the property in the Custodian’s possession “unembarrassed 
by the precedent executive determination.” 

D. The decision of the Circuit Court of Appeals in the 
case of Mayer vs. Garvan, not followed by the court below 
though admittedly a precedent, should be followed in this 
case. 

The Alien Property Custodian contends, and the court has 
decided, that the decision of the Circuit Court of Appeals in 
the Mayer case was erroneous, as it relied on the provisions of 
Section 8-a of the act, and that in thus arriving at its con- 
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elusions the court erred. But the fact is that the decision is 
rendered under the provisions of Section 9 and whether the 
court correctly or erroneously construed Section 8-a it de¬ 
termined that the plaintiff was entitled to his relief under 
Section 9, he having “an interest, right or title” as contem¬ 
plated in that section. 

An examination of the Mayer case decision will disclose 
that the court in its consideration of Section 8-a decided that 
that section was merely declaratory of the general law and 
that it was not conferring any novel rights for the general 
purposes of the act. Under such circumstances, if the court 
determined that Mayer’s right, title or interest under Section 
9 was derived from Section 8-a, its reasoning must be correct. 

“I therefore conclude that on the dissolution of the 
partnership by the outbreak of the war, the plaintiff 
had a lien on the American assets and their proceeds 
for what was due him from the firm upon an account¬ 
ing of the affairs of the partnership, and was en¬ 
titled to retain the American assets in his hands as 
security. Was his right therein changed and, if so, 
in what respect, by the enactment of the Trading with 
the Enemy Act of October 6, 1917, and the seizure by 
the Alien Property Custodian in 1918.” (Mayer v. 
Garvan, 270 Fed., 229.) 

The court then states that in line with its conclusion as to the 
general law, though the Custodian was entitled to seize the 
enemy’s interest in the partnership assets, the plaintiff was 
entitled to be repossessed of all the property seized, as Section 
8-a recognizes the rights of the resident partner. 

The court, in this case, draws no distinction between it and 
the Mayer case, but merely concludes that the decision by 
the Circuit Court of Appeals was erroneous. 
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In his opinion the court finds that Section 9-a contem¬ 
plates a claim that may be satisfied by transfer or pay¬ 
ment,—“a finality as far as the Custodian is concerned.” 
(Rec., p. 18.) By this, he doubtless means that an account¬ 
ing subsequent to transfer or payment to a claimant would be 
without the terms of the section. But the court refers to the 
payment of “the money or property in the Custodian’s pos¬ 
session” and must have overlooked the additional provision 
for the transfer “of the interest therein to which the Presi¬ 
dent shall determine said claimant is entitled ” Appellant’s 
lien and right to possession is such an interest. There is 
nothing to lead the court to conclude a decree would serve a 
useless purpose. There is nothing vicious in the possibility 
of an accounting following the entry of a decree, and there 
is no reason to suppose that Congress did not contemplate 
just such a method of disposing of cases such as this. In 
Section 9 -d Congress expressly provides for identical pro¬ 
cedure where a representative of certain persons deceased 
may obtain the property on the giving of security to secure 
the redelivery of such property as the Custodian may be 
entitled to after an accounting. This section conclusively 
shows that Congress had no objection to the procedure, and 
the method of carrying out the provisions of a decree are not 
a material consideration in arriving at the proper construc¬ 
tion of Section 9-a. And the Federal District Court has de¬ 
cided that where a claimant has been improperly or mis¬ 
takenly deprived by the Custodian of the possession of prop¬ 
erty because the claimant is entitled to an accounting, the act 
calls for the redelivery of the seized property. 

“The defendant (Alien Property Custodian) must 
therefore work out his rights as captor of Albert’s 
32/ 


* 
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property after he has restored the plaintiff to the 
position he would have occupied but for the wrong¬ 
ful seizure” (Learned Hand, D. J., Simon vs. Miller, 
— Fed., —). 

Furthermore, the asserted rights of Fritz Schutte are not 
bare. He has a 20% interest in the German partnership 
which was dissolved on April 6, 1917, and he had value far 
in excess of the value of the assets against which he makes 
this claim for such 20% interest. If the plaintiff does not 
establish himself in his position of security in respect of the 
assets now in the hands of the Custodian, it is not only prob¬ 
able, but likely, that he will sustain material loss not only in 
a continued deprivation of his interest but even in an ultimate 
recovery of it. What has happened to the German assets 
is not of concern to this court. If, by reason of the war, 
they have been diminished from April, 1917, United States 
citizens, and persons in a like status with them, should be 
saved the loss. If they have increased, the plaintiff’s neces¬ 
sity of security has increased. The reasoning of the court 
that appellant is not entitled to relief in that this proceeding 
looks forward to a further accounting is not well founded. 
Such an accounting is an incident of the dissolution of any 
partnership. 

H. 

The Court Erred in Denying Appellant’s Motion to 
Strike Out the Answer and for a Decree Pro Confesso. 

The appellant, in his bill, alleged that property in which 
he had an interest, right or title and of which he sought 
recovery had been seized by the Custodian and was now in 




his possession, he having received it from the appellant from 
time to time during the course of his liquidation of the 
enemy interests in the assets of Schutte, Bunemann & Com¬ 
pany, of New York, which liquidation was directed and 
supervised by the Custodian, and that the appellant had paid 
the Custodian specified sums. (Bill of Complaint, Para. 7 
and 8, Rec., p. 3.) This property was held by the Custodian 
“with all the powers of a common-law trustee” to manage and 
perform such acts with relation thereto that it “may be pre¬ 
served and safe-guarded.” (Section 12; 40 Stat. L., 423.) 

To these allegations, appellees answered that the Custodian 
demanded the interests of Georg Schutte, Carl Bunemann 
and Hans Thiermann, determined by him to be “enemies,” 
in said assets, denied full compliance with the demands, and 
that “they have no knowledge or information sufficient to 
form a belief with respect to the correstness of the figures set 
forth” as to the amounts paid the Custodian and offer to 
render at the hearing of the cause “such accounting as may 
be necessary to enable this court to render a just and equitable 
decree, should the plaintiff herein establish any right to re¬ 
cover.” (Answer, Para. 7 and 8, Rec., p. 7.) 

It is too well settled for comment that defendants must 
answer positively matters charged to be within their knowl¬ 
edge (Noyes vs. Inland &c., Co., 11 D. C., (MacArthur) 1; 
Utica Ins. Co. vs. Lynch, 3 Paige Ch., (N. Y.), 210), and it 
is self-evident that the Custodian had knowledge of payments 
made to him; in fact, he admits his knowledge by his offer 
to produce an accounting but only at such time and in such 
form as may suit his convenience, and makes a counter¬ 
claim which, unless entirely unfounded, must be based upon 
the very allegations of which he denies knowledge or informa- 
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tion. And he denies full compliance with his demands 
while without knowledge of the amounts he received. Such 
an answer is frivolous, in violation of the requirements of an 
answer and contradictory. It deprived the plaintiff of his 
right to be fully informed of defenses that he might be pre¬ 
pared to meet them and resulted in the surprises with which 
he was confronted at the hearing of this case. 

III. 

The court erred in not dismissing defendants' coun- 
TER-CLAIM OF APPROXIMATELY $75,000.00 AND IN ORDERING 
AND DECREEING THAT APPELLANT PAY THE ALIEN PROPERTY 

Custodian the sum of $35,000.00 and that the appellees 

HAVE EXECUTION THEREFOR AS AT LAW. 

The counter-claim of the appellees alleges that there 
came into the hands of the appellant, as a partner of Schutte, 
Bunemann & Company, a sum of money, the exact amount 
of which the appellees are not advised, but which they be¬ 
lieve approximates $75,000.00, which was wrongfully with¬ 
held from the Custodian by appellant, though the answer de¬ 
nies knowledge or information sufficient to form a belief 
with respect to the correctness of the amounts appellant set 
forth he had paid the Custodian (Answer Para. 8, Rec., p. 8). 
By rule of the Supreme Court of the District of Columbia, a 
counter-claim shall have the same effect as a cross-suit 
(Equity Rule 34). In the counter-claim those setting it up 
are as complainants, pray affirmative relief and undertake 
the burden of proving every averment essential to entitle 
them to relief as in an original bill. 
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“The burden of proving the allegations of the cross¬ 
complaint, necessary to entitle the defendants to the 
decree rendered, vested upon them, in the same man¬ 
ner and to the same extent that it would have done 
had they instituted an original action to obtain the 
relief prayed for in the cross-complaint. * * *” 

Herriman Irr. Co. v. Butterfield & Co., 19 Utah, 453; 
also, Richardson v. Lightcap, 52 Miss., 508. 

The only evidence or testimony offered by the Custodian 
in the case in no way supports the allegations of the counter¬ 
claim. Harry W. Schmits, accountant in charge of the Cus¬ 
todian’s bookkeepers, testified that the Custodian received 
from the liquidation of the New York firm for the enemy 
interests therein $207,296.81 (Rec., p. 40). There were 
offered and received in evidence various demands of the 
Custodian for the enemy interests in the firm as follows: 

Three separate demands for the amount standing 
to the credit of each of the respective enemy partners 
with the New York firm of Schutte, Bunemann & 
Company, according to reports of that firm made to 
the Custodian (Rec., p. 42); 

Three separate demands for the “right, title, and 
interest” of the three enemy partners in the New York 
firm in which the amount of such interest is left 
blank (Rec., p. 43), and 

Three separate “demands,” seizing the respective 
“certain right, title, and interest” of the enemy part¬ 
ners, and not determining the amount or extent of 
such right, title, and interest (Rec., p. 44). 

There was no evidence introduced or, indeed, offered 
that the appellant had not fully and completely liquidated 
the assets and fully accounted to the Custodian for every dol- 
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ltrf received by him. It is true that the amounts received by 
the Custodian, according to the testimony of Schmits, were 
less than the total of the first set of three demands, but these 
demands were followed by demands showing an acknowledge¬ 
ment of the Custodian that he was unable to determine the 
interests of the enemies, which is fully substantiated by the 
testimony of Schmits that “because of the involved nature 
of the case, the Custodian made one trust of these moneys 
and it was given trust No. 46786, showing the enemy inter¬ 
est in Schutte, Bunemann & Company of Bremen. Previ¬ 
ously, these moneys had been retained in separate trusts. 
The accounts that were credited in the individual trusts for 
Georg Schutte, Carl Bunemann and Hans Thiermann, were 
transferred to this joint account known as enemy interest in 
Schutte, Bunemann & Company” (Rec., p. 40). There 
could have been no reason for the issuance of the demands 
for the “right, title, and interest” of the enemies, the amount 
of which was left blank in the second set, other than the 
then indeterminate amount of it, to be determined by the 
liquidation as it progressed. These demands, then, were 
the only evidence produced by the Custodian in support of 
the counter-claim for an indefinite amount “believed to be 
approximately $75,000.00.” 

As against these sole superseded and merely formal de¬ 
mands for book figures reported to the Custodian, Schutte’s 
uncontradicted testimony explains the liquidation under the 
very supervision of the Custodian and accounts for it com¬ 
pletely. No attempt was made by the Custodian to modify 
this testimony nor suggest its inaccuracy other than by a 
perfunctory cross-examination. Schutte testified that he 
had been informed of a claim of the Custodian of $75,000.00, 
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but that this was accounted for by $35,000.00 paid Schutte 
by the Custodian himself, and by the withdrawal of $4Q,- 
000.00 capital of one of the partners prior to the enactment 
of the “Trading with the Enemy Act” (Rec., p. 37), and 
that the Custodian had an accounting made of the books of 
the New York firm and Schutte’s last payment to the Cus¬ 
todian exactly coincided with the balance found due by the 
latter’s accountants (Rec., p. 40). This is undisputed. 

The first demands by the Custodian called for the payment 
of specific sums coinciding with the book interests of the 
enemy partners as reported to the Custodian, were not bind¬ 
ing upon the Custodian, and were made of no effect by the 
issuance of his subsequent demands. Any requirements of 
the Custodian made with reference to the management or 
liquidation of a going business “shall be subject to modified- 
tion or change by him at any time prior to the final com¬ 
pliance therewith” (Executive order No. 2916, July 16,1918. 
Appendix, p. 30). 

The court found that the $40,000.00 capital was properly 
withdrawn by one of the partners and that it constituted that 
much of the counter-claim. He then states in his opinion 
(Rec., p. 19) that “the ruling at the trial was that the $35,- 
000.00 could not be recovered. This was an erroneous rul¬ 
ing. It was not proved that the Custodian had allowed the 
plaintiff to retain that amount and, if he had mistakenly 
done so, he could change his mind” On the contrary, the 
only testimony on this point adduced at the hearing was that 
of Schutte, not that he had been allowed to retain the $35,- 
000.00, but that he received $35,000.00 and $9,000.00 inter¬ 
est from the Custodian (Rec., p. 39). The agreed evidence 
is that there had been an accounting on the liquidation be - 
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tween Schutte and the Custodian and final settlement made 
( Recp. 40), the outstanding demands thereby being fully 
complied with. Thereafter, even if there had been a change, 
of mind by the Custodian, of which there was no evidence, 
it would have to be followed by a further demand which 
was not made and could not be made when the counter¬ 
claim w r as filed, as on July 2, 1921, all powers of the Cus¬ 
todian to demand ceased ( Miller v. Rouse et al, 276 Fed., 
715). 

Furthermore, by reversing his ruling, made at the trial 
that the $35,000.00 could not be recovered, the court de¬ 
prived Schutte of the opportunity w’hich w r as his of right, to 
offer further testimony that this sum could not be recovered 
and that the Custodian had paid Schutte or allowed him to 
retain the amount. 

It is, perhaps, not unworthy of mention that the court 
willingly accepts Schutte’s testimony as to the items compris¬ 
ing the counter-claim of w T hich the defendants themselves, 
by their allegations, admit their complete ignorance, dis¬ 
misses a claim to the extent of $40,000.00 upon his testi¬ 
mony, but he apparently rejects Schutte’s undisputed testi¬ 
mony that he had been paid the remaining $35,000.00 by the 
Custodian, concluding that the Custodian could change his 
mind, w hich he, neither by his pleadings nor by the evidence, 
showed any intention of doing and which he could not do 
at that time had he so desired. 
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IV. 

The court erred in finding that the appellant has 

NOT MADE A BONA FIDE ATTEMPT TO LIQUIDATE THE ASSETS 

of the New York firm of Schutte, Bunemann & Com¬ 
pany. 

The testimony of Schutte, introduced on his cross-examina¬ 
tion over his objections, was that he was unable to collect 
various accounts in South America of the New York firm 
amounting to approximately $600,000.00 and that a large 
portion of these had been collected by the Bremen firm. The 
court says, “It is quite evident that plaintiff has not made 
a bona fide attempt to liquidate the assets of the New York 
firm. There is no showing that the Bremen firm is insolvent; 
on the contrary the inferences are all the other way. If it is 
not, then the plaintiff should have collected from the firm 
the amount which it received from the South American 
debtors. The result of a collection would be to place a much 
larger sum of money in the hands of the Custodian to be 
held waiting the action of Congress. The failure of the plain¬ 
tiff to make a bona fide attempt to liquidate is sufficient to 
defeat his claim in this action” (Rec., p. 16). This is the 
only ground assigned by the court that Schutte did not make 
a bona fide attempt to liquidate. 

As has already been shown, there was a final accounting 
with the Custodian. The Custodian affirmatively assented to 
writing off the accounts comprising this amount. Schutte 
explains fully that this action was taken “because the super¬ 
visor of the Alien Property Custodian, under whose instruc- 

4 y 
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tion I had to liquidate the firm, came to the conclusion that 
further attempt to collect these accounts was unnecessary” 
(Rec., p. 38), without any recommendation of Schutte (Rec., 
p. 39), and “on instructions of an adviser to the Alien Prop¬ 
erty Custodian acting under instructions to investigate the 
condition of the accounts, a representative was not sent to 
South America to attempt the collection of the accounts” 
(Rec., p. 39). Furthermore, Schutte did everything possible 
to collect the accounts as “by order of the Alien Property 
Custodian, I have drawn against those customers drafts sixty 
days sight, thirty days sight, ninety days sight; never have 
received any answer or reply” (Rec., p. 39). This testimony 
is uncontradicted and unassailed . The explanation of the 
failure to collect the accounts is entirely reasonable and con¬ 
clusive of the impossibility of collection: the accounts were 
collected by agents of both the New York and Bremen firms, 
and their powers of attorney from the Bremen firm could 
not be cancelled by Schutte, and if those from the New York 
firm had been cancelled, the agents would not have followed 
Schutte’s instructions (Rec., p. 38). Further endeavor to 
collect these amounts would obviously be futile. 

In his opinion, the court concludes that it was bad faith 
by Schutte not to collect from the Bremen firm the amounts 
received by it from the South American debtors, as “the re¬ 
sult of a collection would be to place a much larger sum of 
money in the hands of the Custodian to be held waiting the 
action of Congress.” The liquidation was completed and an 
accounting had by Schutte with the Custodian. Such a 
collection would only be possible by proceedings in Germany 
and there is no evidence even tending to show that during 
the period of liquidation the Bremen firm had any knowledge 
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of the disposition of the South American accounts. The pur¬ 
pose of reducing property to the possession of the Custodian 
has been expressed thus: 

“What, can it be asked, is, in the present days, more 
appropriate to the carrying on of war than to seize 
and thus render impotent the money and property 
determined by the executive to be owned by alien 
enemies.” (Salamandra Ins. Co. v. N. Y. Life In¬ 
surance Company, 254 Fed., 852.) 

It is not for the purposeless and ineffectual swelling of funds 
“in the hands of the Alien Property Custodian to be held 
waiting the action of Congress,” and whatever disposition of 
them the contingencies of a remote future might dictate to 
it by arbitrarily collecting funds beyond the jurisdiction and 
control of the Custodian. 

The court has not questioned Schutte’s veracity—in fact, 
it is on his testimony that the court has based his finding of 
bad faith—not because Schutte had failed to act in accord¬ 
ance with the Custodian’s directions and his duties and ob¬ 
ligations as liquidator, but because, by acting on the Cus¬ 
todian’s directions, funds impossible of collection could not 
be placed where they would be available for the uncertain 
pleasure of Congress—the very testimony which conclusively 
shows that the Custodian not only actually acquiesced in the 
disposition of these accounts, but “concluded that further 
attempt to collect them was unnecessary”; the very testimony 
which explains completely the reasons for the Custodian’s 
decision. 

The finding of bad faith was in direct contravention of the 
evidence and cannot be supported by any theory of law. 

* 
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V. 

The court erred in finding that appellant has only 

A 5 PER CENT INTEREST IN THE PROFITS OF THE NEW YORK 
FIRM OF SCHUTTE, BUNEMANN & COMPANY. 

The court states in his opinion that Schutte had no in¬ 
dividual capital investment in the New York business, but 
only through the Bremen firm, if at all, and that the latter 
had no capital invested in the New York firm, though the 
evidence is that the Bremen firm furnished what money the 
New York firm needed, but that this appeared to be rather 
advances on which interest was reckoned, “so the plaintiff, 
if entitled to anything by virtue of his being a partner in the 
New York firm, is limited to five per cent of the profits; that 
the amount of profits is not shown and the manner of pro¬ 
tecting the defendants’ interest can be worked out on the set¬ 
tlement of the decree” (Rec., p. 19). 

“The manner of protecting the defendants’ interest” re¬ 
specting Schutte’s five per cent interest to be worked out on 
settlement of the decree, was by a dismissal of the bill and an 
order for execution to issue, as at law, for $35,000.00 on the 
counter-claim. The decree is inconsistent with the court’s 
own findings *and is unsupported by the evidence. The evi¬ 
dence is that Schutte’s capital interest in the Bremen firm was 
twenty per cent (Rec., p. 33). By the Bremen firm agree¬ 
ment he is entitled to twenty per cent of the profits (Par. 3, 
Rec., p. 29). Therefore, whether the property held by the 
Custodian for the Bremen firm is capital or profits, Schutte 
is entitled outright to twenty per cent of it, subject only to 
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the debts of the firm, in addition to his five per cent interest 
under the New York agreement. The final and definite 
amount to which he is entitled would be dependent upon an 
accounting by the Bremen firm, but Schutte is entitled to 
possession of the whole fund as his security for his partner’s 
lien until such time as an accounting may be had. 

Conclusion. 

The plaintiff as a resident partner of a German firm, dis¬ 
solved on the declaration of war on April 6> 1917, thereafter 
had an equitable lien as such partner in the assets of the firm 
now in the hands of the Alien Property Custodian. Were it 
not for the intervention of the Custodian, the plaintiff would 
have continued to hold such assets with the rights of a part¬ 
ner of a domestic partnership dissolved by agreement. Be¬ 
ing deprived of his right to possession by the Custodian, he 
seeks to enforce the remedy provided by Section 9, the pur¬ 
pose of which is to accord to “any person not an enemy” an 
opportunity to establish such rights as he would have had 
except for the Custodian’s intervention. These rights the 
plaintiff has established. 

Respectfully submitted, 

ALFRED K. NIPPERT, 
WILLIAM SABINE, 

Attorneys for Appellant . 
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APPENDIX. 

Executive Order Prescribing Additional Rules and 
Regulations and Making Certain Determinations 
Respecting the Exercise of the Powers and Author¬ 
ity and the Performance of the Duties of the Ali&k 
Property Custodian. 

(No. 2916.) 

* * * * * * * 

Power to Issue Requirements Not Inconsistent with Licenses 
Granted Under the Authority of the President. 

I. Whenever the Alien Property Custodian shall after 
investigation determine that any money or other property, 
including any going business or other undertaking, which is 
being held, managed, used or employed under a license 
granted by the President, or in the exercise of the power and 
authority conferred upon the President by said “Trading 
with the Enemy Act” as amended, is owing or belonging to 
or held for, by, on account of, on behalf of, or for the benefit 
of an enemy or ally of enemy, and such license provides as 
one of its terms or conditions that such property shall, upon 
demand or requirement of the Alien Property Custodian, be 
conveyed, transferred, assigned, delivered, and/or paid over 
to him, the Alien Property Custodian may, without the 
revocation of such license, require that said money or other 
property or any part or parcel thereof be conveyed, trans¬ 
ferred, assigned, delivered or paid over to him; subject, how¬ 
ever, to the continued exercise of such license, but under his 
supervision or under such other supervision as he may pre¬ 
scribe, and for such portion of time or until the happening 
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of such event as he shall prescribe. Whenever such money 
or property or any part thereof, at the time such requirement 
is made, shall be used or employed in or about the conduct 
or management of any mine, plant, factory, railroad or other 
transportation facility, warehouse, mercantile or trading es¬ 
tablishment or any sort of a going business or undertaking, 
the Alien Property Custodian may require that such money 
or other property and/or the proceeds from the conduct or 
management of such business be conveyed, transferred, as¬ 
signed, delivered or paid over to him, subject to the con¬ 
tinued exercise of such license and the continued conduct or 
management of such business or other undertaking as above 
provided; and he may leave all or such part of the money or 
other property of such business or other undertaking in the 
possession of the licensee or the agent or representative of the 
licensee to be used, disposed of, and accounted for, in the con¬ 
tinued exercise of such license. Any requirement made by 
the Alien Property Custodian pursuant to the provisions 
hereof shall be subject to modification or change by him at 
any time prior to the final compliance therewith. Any of 
such property other than money, including any such going 
business or undertaking, may be advertised and sold by the 
Alien Property Custodian, subject to the exercise of any such 
license, but for the account of the Alien Property Custodian 
or for the account of the purchaser, as the Alien Property 
Custodian may determine; and until the purchaser of such 
property shall be placed in the possession thereof or during 
such other period as the Alien Property Custodian may de¬ 
termine. 

♦ * * * * * * 

WOODROW WILSON. 


July 16,1918. 
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In the Court of Appeals, District of 

Columbia. 

January Term, 1924. 


Fritz Schutte, appellant, 

v. 

Thomas W. Miller, as Alien 
Property Custodian, and 
Frank White, as Treasurer of the 
United States, appellees. 


No. 4099. 


BRIEF ON BEHALF OF THOMAS W. MILLER AS ALIEN 
PROPERTY CUSTODIAN, AND FRANK WHITE, AS 
TREASURER OF THE UNITED STATES. 

NATURE OF THE PROCEEDINGS. 

This case comes before this Court upon an appeal 
from a final decree of the Suoreme Court of the Dis- 

X. 

trict of Columbia. The proceedings in the Supreme 
Court of the District of Columbia were instituted 
under Section 9 of the Trading with the Enemy Act 
as amended. The relevant portion of that section 
is subsection (a), wdiich is as follows: 

That any person not an enemy or ally of 
enemy claiming any interest, right, or title in 
any money or other property which may have 
been conveyed, transferred, assigned, deliv¬ 
ered, or paid to the Alien Property Custodian 
or seized by him hereunder and held by him 
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or hv the Treasurer of the United States, or to 
whom any debt may be owing from an enemy 
or ally of enemy whose property or any part 
thereof shall have been conveyed, transferred, 
itssigned, delivered, or paid to the Alien Prop¬ 
erty Custodian or seized by him hereunder and 

held bv him or bv the Treasurer of the United 
%/ «- 

States may file with the said custodian a notice 
of his claim under oath and in such form and 
containing such particulars as the said cus¬ 
todian shall require; and the President, if ap¬ 
plication is made therefor by the claimant, 
may order the payment, conveyance, transfer, 
assignment, or delivery to said claimant of the 
money or other property so held by the Alien 
Property Custodian or by the Treasurer of the 
United States, or of the interest therein to 
which the President shall determine said claim¬ 
ant is entitled: Provided , That no such order 
by the President shall bar any person from 
the prosecution of any suit at law or in equity 
against the claimant to establish any right, 
title, or interest which he may have in such 
money or other properly. If the President 
shall not so order within sixtv days after the 

V • 

filing of such application or if the claimant 
shall have filed the notice as above required 
and shall have made no application to the 
President, said claimant mav institute a suit 
in equity in the Supreme Court of the Dis¬ 
trict of Columbia or in the district court of 
the United States for the district in which 
such claimant resides, or, if a corporation, 
where it has its principal place of business (to 
which suit the Alien Property Custodian or 



the Treasurer of the United States, as the case 
may be, shall be made a party defendant), to 
establish the interest, right, title, or debt so 
claimed, and if so established the court shall 
order the payment, conveyance, transfer, as¬ 
signment, or delivery to said claimant of the 
money or other property so held by the Alien 
Property Custodian or by the Treasurer of the 
United States or the interest therein to which 
the court shall determine said claimant is en¬ 
titled. If suit shall be so instituted, then such 
money or property shall be retained in the 
custody of the Alien Property Custodian, or in 
the Treasury of the United States, as provided 
in this Act, and until any final judgment or 
decree which shall be entered in favor of the 
claimant shall be fully satisfied by payment or 
conveyance, transfer, assignment, or delivery 
by the defendant, or by the Alien Property 
Custodian, or Treasurer of the United States 
on order of the court, or until final judgment 
or decree shall be entered against the claimant 
or suit otherwise terminated. 

THE FACTS. 

A complete understanding of the issues of law and 
fact involved in the case can be more readily reached 
by a narration of the facts as disclosed by the evidence 
and by the facts admitted by the pleadings than can 
be had by a technical analysis of the pleadings. 

Fritz Schutte, the appellant, is a citizen of Germany, 
who has resided in New York City since 1907 (Rec. 
p. 2). During the year 1912 and the early part of 1913 
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the appellant, Fritz Schutte, became a member of 
two separate and distinct partnerships. One of 
these partnerships was domiciled in New York City 
and was formed under an agreement executed in 
October, 1912. (Rec. pp. 30-33.) This is the part¬ 
nership which will be called the “New York firm.” 
The members of the New York firm were: 

Johann (Hans) Friedrich Wilhelm Thiermann. 

Edgar H. S. Steinthal. 

Carl Johann (Fritz) Schutte. 

Friedrich Hermann Carl Bunemann. 

Carl Schutte. 

Georg Julius Schutte. 

The Carl Johann (Fritz) Schutte, enumerated in 
the list of names above is the Fritz Schutte who is 
appellant in this case. This New York firm was a 
separate firm from the Schutte-Bunemann & Com¬ 
pany of Bremen which will be referred to hereafter as 
the “ Bremen firm,” although it had the same name. 
That this is so is apparent first from the testimony of 
Georg Schutte, one of the appellant's witnesses 
(Rec. p. 33), and from the provisions of the partner¬ 
ship itself. 

Fritz Schutte, the appellant, invested no funds 
whatsoever in the New York firm (Rec. p. 34), and 
was entitled as his share in the New York firm to 
only 5 per cent of the profits. An examination of 
the partnership agreement of the New York firm will 
also indicate that whereas certain of the members of 
the New York firm had invested capital in the firm 
and would be entitled to a distribution of capital upon 
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dissolution, Fritz Schutte invested no capital and was 
entitled only to his 5 per cent of the profits. Para¬ 
graph 4 of the New York firm agreement is as follows 
(Rec. p. 31): 

The profit and loss of the New York firm 
shall be divided as follows: 

Bremen firm 50 per cent. 

Mr. Thiermann 25 per cent. 

Mr. Steinthal 20 per cent. 

Mr. Fritz Schutte 5 per cent. 

Five per cent is to be deducted from the net 
profit of the firm—that is to say, from the net 
profit remaining after all bad and doubtful 
debts have been written off, as well as a sub¬ 
stantial reserve deducted. This 5 per cent to 
be distributed among the employees of the 
firm in such proportion as Messrs. Thiermann, 
Steinthal, and Fritz Schutte may think fit, and 
debited to general expenses. 

This paragraph clearly makes provision for the dis¬ 
tribution of profits and the charging of losses in the 
New York firm. Paragraph 6 of this same agreement 
(Rec. p. 31) is as follows: 

On the 1st of January Mr. Thiermann will 
pay into the New York firm a minimum of 
200,000 marks and Mr. Steinthal a minimum 
of 150,000 marks as responsible capital, Mr. 
Thiermann in the following manner: The 
money standing to his credit in the Bremen 
firm per January 1 , 1914, shall be transferred 
to the New York firm. Both amounts shall 
be credited by the New York firm, with inter¬ 
est at the rate of 6 per cent per annum to be 
"credited half yearly. 
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Here it is clear there is a provision for a capital 
account. So it is quite apparent at the outset, both 
from the testimony and from the partnership agree¬ 
ment of the New York firm, that Fritz Schutte in¬ 
vested no money in the New York firm, and was 
entitled to only 5 per cent of the profits of that firm. 
So much for the present for the organization and 
make-up of the New York firm. 

Fritz Schutte, the appellant, was also a member of 
another partnership which was domiciled in Bremen, 
Germany, and known by the same name of Schutte, 
Bunemann & Company. For convenience it will be 
referred to herein as the Bremen firm. This firm was 
formed by a partnership agreement executed on the 
16th day of January, 1913, at Bremen, Germany. 

(Rec. pp. 28 and 29.) The parties to this agreement 
were: 

Friedrich Hermann Carl Bunemann. 

Georg Julius Schutte. 

Carl Schutte. 

Carl Johann Friedrich Schutte. 

This agreement clearly made provision for a capital 
account and the amount of money which each partner 
should invest . Paragraphs 1 and 2 of this agreement 
(Rec. p. 28) provide: 

Par. 1 . Messrs. Bunemann, Georg Schutte, 
and Carl Schutte are partners, Messrs. Bune- 
mann & Georg Schutte general partners and 
Carl Schutte a special partner of the Bremen 
firm of Schutte, Bunemann & Co. 

Mr. Fritz Schutte is procurist of this firm 
and enters the Bremen firm as general partner 




on January 1st, 1914, paying into the firm a 
minimum capital of M. 400,000 as responsible 
capital. 

Par. 2. The paid-in capital of the special 
partner, Mr. Carl Schutte, since January 1st, 
1913, amounts to M. 2,500,000, and shall be 
credited with interest at the rate of 7 per cent, 
irrespective of profit or loss in the business. 
The interest is due on Dec. 31st of each year. 

Here are very specific provisions for a capital ac¬ 
count. Paragraph 3 of the same agreement (Rec. p. 
28) is: 

After having credited the paid in capital of 
the general partners with interest of 5 per cent 
the profit and loss of the business from Jan¬ 
uary 1st to December 31st, 1913, shall be 
divided as follows: 

Mr. Bunemann 50 per cent. 

Mr. Georg Schutte 50 per cent. 

From January 1st, 1914, on, the profit and 
loss of the firm shall be divided as follows: 

Mr. ('arl Bunemann 40 per cent. 

Mr. Georg Schutte 40 per cent. 

Mr. Fritz Schutte 20 per cent. 

These paragraphs make provision for the division 
of profits and losses of the Bremen firm. So that 
there are involved in this case two partnership 
agreements executed approximately within three 
months of each other, one of which make provision 
only for the distribution of profits to the appell¬ 
ant, whereas the other makes provision for a capital 
account and also the distribution of the profits to 
the appellant. 

90609—24-2 
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All the money needed by the New York firm was 
furnished by the Bremen firm. (Rec. p. 34.) At the 
outbreak of war between the United States and 
Germany, the New York firm of Sehutte, Bunemann 
& Company reported to the Alien Property Custodian 
that it held for the account of Hans Thiermann 
$81,160 (Rec. p. 41); that it held for the account of 
Carl Bunemann $271,536 (Rec. p. 42); and that it 
held for the account of Georg Sehutte $271,536 
(Rec. p. 42). Thereafter the Alien Property Cus¬ 
todian, after investigation, determined that Georg 
Sehutte was an enemy; that $271,536 was held to 
his account by the New York firm and required that 
amount to be paid to him. (Rec. p. 44.) He also 
determined that Carl Bunemann, of Bremen, Ger¬ 
many, was an enemy, and that $271,536 was held 
by the New York firm as owing to him, and re¬ 
quired that that amount be paid to the Alien Property 
Custodian. (Rec. p. 42.) He likewise determined 

that Hans Thiermann w T as an enemv within the mean- 

%/ 

ing of the Act, and that $81,160 was owing by the 
New York firm to him and required that that amount 
be paid to him as Alien Property Custodian (Rec. 
p. 41). 

It may be noted in passing that Fritz Sehutte was 
the only member of the Bremen firm residing in the 
United States. As to the partnership in the New 
York firm, all the members of that firm, except Fritz 
Sehutte, the appellant, and Steinthal resided in Ger¬ 
many subsequent to 1913. 
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Prior to the demands of the Alien Property Cus¬ 
todian referred to above Fritz Schutte, the appellant 
here, had secured from the War Trade Board a license 
issued pursuant to the provisions of Subsection (a) 
of Section 5 of the Trading with the Enemy Act, 
whereby he was permitted to do business on behalf of 
but not with Carl Bunemann, Georg Schutte and 
Hans Thiermann. Said license was for the purpose 
only of permitting the sale, liquidation, and disposi¬ 
tion of the interest in the New York partnership of 
the three persons mentioned (Rec. pp. 35 and 36) 
and contained certain very specific conditions which 
were: 

(1) Said liquidation shall be carried out 
under such supervision and in accordance 
with such plan and method as may be desired 
by the Alien Property Custodian and all 
expenses of such supervision shall be paid as 
part of the expenses incidental to such liqui¬ 
dation ; 

(2) The licensee shall turn over to the Alien 
Property Custodian as he may require the 
share of the “ enemy” partners in said firm 
of such proceeds of said liquidation either at 
the termination of said liquidation or from time 
to time during the course of said liquidation; 

(3) A report of the progress of said liquida¬ 
tion shall be made to the Alien Property 
Custodian and to the War Trade Board at the 
end of each calendar month, or oftener if 
required; and 

(4) This license is revocable and subject to 
amendment in the discretion of the War 
Trade Board. 
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This license is issued on the basis of the 
statements made in the application in connec¬ 
tion with which Enemy Trading License No. 
424 was issued, and said license No. 424 is 
hereby cancelled. This license is subject to the 
rules and regulations which have been or 
which mav be hereafter, issued bv the War 
Trade Board and to any special conditions 
that mav be set out herein. 

After the seizure by the Alien Property Custodian 
of the interests of the enemies in the New York 
partnership, the Alien Property Custodian permitted 
Fritz Sehutte to remain in possession of the assets 
of the New York firm for the purpose of liquidating 
the firm. This the plaintiff purported to do. Dur¬ 
ing the process of the liquidation, the plaintiff turned 
over to the Alien Property Custodian as the portion 
of the New York firm assets belonging to the ene¬ 
mies, $166,072.50. This, together with accruals, bring¬ 
ing the total amount up to approximately $207,000, 
was received bv the Alien Propertv Custodian. 
(Rec. p. 40.) During the process of liquidation, the 
appellant, Fritz Sehutte, was allowed by the Alien 
Property Custodian as his share in the New York 
firm, the sum of $44,000, at least $35,000 of which 
was allowed as the principal amount of his interest, 
the appellant now claiming that $9,000 of the $44,000 
constituted interest upon the amounts due him. 
(Rec. p. 39.) 

It appears that during the process of liquidation 
there were written off the books of the New York 
firm $617,078.26 of assets. This amount was written 
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off upon the recommendation of the appellant, as 
appears from a letter written by him to the Alien 
Property Custodian. (Rec. top p. 38.) It appears, 
therefore, that on the recommendation of the appel¬ 
lant approximately three-fourths of the assets of 
the New York firm were written off. All of these 
assets were apparently accounts collectible in South 
America. The appellant testified that many of these 
accounts were paid to agents of the New York firm 
and the Bremen firm in South America. (Rec. p. 
38.) Appellant asserted that he drew drafts against 
the South American firms, which drafts were not 
honored. He stated that he had those dishonored 
drafts, but did not produce them in Court. (Rec. 
p. 39.) He stated that he had written off approxi¬ 
mately $600,000 upon the instructions of the Alien 
Property Custodian, but this was not proved. Ap¬ 
pellant further testified that he had communicated 
with the German partners since the war and had 
ascertained that the German firm had collected 
nearly all of the outstanding assets of the New York 
firm in South America. This money, appellant testi¬ 
fied, was invested in South America. (Rec. p. 39.) 

The appellant testified that he entirely completed 
the liquidation of the New York firm. (Rec. p. 37.) 
He admits that in so far as the liquidation of the New 
York firm is concerned, the most that he still claims 
from the Custodian as to liquidation of that firm is 
$1,000, with interest. (Rec. p. 40.) The evidence 
and testimony do not disclose what the present in¬ 
terest of the appellant upon liquidation in the Bremen 
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firm is. As far as the evidence or testimony shows, 
the Bremen firm is still a going concern. All that 
appears is that at the outbreak of war the capital 
account of the appellant in the Bremen firm was 
900,000 marks. It does not appear whether or not 
the appellant’s capital account would be reduced 
upon liquidation of the Bremen firm or not. 

To summarize all the foregoing facts it may be 
briefly stated that the evidence indicates that Fritz 
Schutte, the appellant, was a meml>er of two distinct 
partnerships, one an American partnership with 
German members, and the other a German partner¬ 
ship. The Alien Property Custodian seized all the 
interest of the Germans in the American partner¬ 
ship. The appellant received his entire interest in 
the American partnership (with the possible excep¬ 
tion of $1,000). He was a member of a German 
partnership doing business in Germany and else¬ 
where not in the United States, and now contends 
that he is entitled to have the property of the Ger¬ 
man partners, which was seized by the Alien Property 
Custodian, delivered to him to be by him held until 
such time as the German partnership, which is 
doing business in Germany at the present time, can 
be liquidated and determination made as to what 
the share of the appellant is in the German partner¬ 
ship, after dissolution and liquidation, after which 
determination he says he will take out of the assets 
which he receives from the Alien Property Custodian 
the amount of his share and return the rest to the 
Custodian, if any is left. 



CONTENTIONS OF THE PARTIES. 

The appellant contends: 

(1) That he is entitled to have turned over to him 
all the property and money in the possession of the 
Alien Property Custodian or the Treasurer of the 
United States, and now held by them as the property 
or money of the three German partners of the New 
York firm to be held by him until such time as the 
Bremen firm is liquidated and a determination had 
of how much the appellant is entitled to out of the 
assets of the German firm after liquidation, at which 
time the appellant will satisfy out of the funds so 
held by him his share in the Bremen firm, the surplus 
thereafter to be returned to the Alien Property 
Custodian; 

(2) That if he is not entitled to the possession of 
the entire assets for the purposes indicated, he is en¬ 
titled to have paid to him out of the enemy assets in 
the possession of the Custodian and the Treasurer his 
capital account in the Bremen firm of the equiva¬ 
lent in dollars of 900,000 marks this being calculated 
at the pre-war rate of exchange; 

(3) That failing in both of the first two conten¬ 
tions he is entitled to $1,000, with interest, as still 
owing to him as his share in the liquidation of the 
New York firm. 

These appellees contend: 

(1) That the appellant is not entitled to the pos¬ 
session of all the assets of the enemy in possession of 
the Custodian and the Treasurer to be held by him 
until an indefinite date in the future when the Bremen 
firm may be liquidated; 
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(2) That the appellant can not be paid the amount 
of his interest in the Bremen firm, since no evidence 
was produced, and apparently none exists, to indicate 
that the Bremen firm has ever been liquidated or 
that there has ever been a determination by a proper 
court as to what the ultimate amount is to which 
the appellant will be entitled after liquidation of the 
Bremen firm; 

(3) These defendants concede that had the evidence 
shown that the appellant had not received a complete 
5 per cent of the profits of the New York firm he 
would be entitled in this suit to receive such sum as 
would with what he has already received be equal to 
5 per cent of the profits in that firm. This amount, 
upon the testimony of the appellant himself, would 
not exceed $1,000, with interest. 

ABGUMENT. 

I. 

Appellant is not entitled to receive from the Cus¬ 
todian or the Treasurer possession of all the assets 
seized as the property of the enemies for the pur¬ 
pose of permitting him to retain the same until 
such time as his interest in the Bremen firm is 
determined. 

At the outset, in order to meet certain suggestions 
made by appellant, certain facts will be pointed out 
to indicate that here were separate and distinct 
partnerships here. Appellant contends that although 
there were two separate partnership arrangements, 
there were not two separate and distinct partner¬ 
ships or firms, but that the entire business was that 
of one large firm. Only a few facts need be pointed 
out to indicate the fallacy of such a contention: 
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(1) There were two separate and distinct partner¬ 
ship agreements made at different times. 

(2) Each of the agreements provided for a dif¬ 
ferent personnel. It is true that some of the persons 
of one partnership were interested in the other 
partnership, but there were persons in the New 
York partnership who had no interest whatsoever 
in the Bremen partnership. Georg Schutte, one of 
appellant’s witnesses, testified that the New York 
firm was a separate firm from the Bremen firm (Rec. 
p. 33). Georg Schutte testifies that the Bremen 
firm, as a firm, was a 50 per cent partner in the 
New York firm. 

(3) The partnership agreement specifically refers 
to the New York firm. The agreement with respect 
to the New York firm provides a different arrange¬ 
ment with respect to the distribution of profits of the 
business. The New York agreement allows the plain¬ 
tiff, Fritz Schutte, 5% of the profits, w T hereas the 
Bremen agreement allows him 20% of the profits of 
that firm. In the Bremen agreement Fritz Schutte, 
it is provided, invested 400,000 marks. There is 
nothing in the New York agreement with respect to 
any capital investment by Fritz Schutte. These 
facts can leave no doubt but that there were two 
separate and distinct partnerships. (Rec. pp. 28-33.) 

The appellant for all practical purposes rests his 
entire rights under his first contention upon the 
decision in the case of Mayer v. Garvan , decided by 
the District Court of the United States for the Dis- 
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trict of Massachusetts, 270 Fed. 229, and affirmed 
by the Circuit Court of Appeals for the first circuit, 
278 Fed. 27. Appellant states on page 15 of his brief 
in his subheading D that this case was admittedly a 
precedent for the present. No such admission was 
ever made by these appellees at any time in the pro¬ 
ceedings. It was also contended by these appellees 
that the Mayer case involved an entirely different 
situation than the present case, and that even if for 
the sake of argument it was conceded that the Mayer 
case was a precedent nevertheless the Mayer case 
was erroneouslv decided. 

The relevant facts in the Mayer case are: There 
was one partnership and one alone involved in that 
ease. Richard Mayer was an American citizen who 
was a partner in an international partnership known 
as Reis & Company. There was one partnership 
agreement and one alone. This agreement was 
executed between Mayer and several Germans. The 
single partnership in the Mayer case maintained a 
branch in the United States of which Mayer was the 
manager. The single partnership had certain assets 
in the United States. These assets in the United 
States w r ere owned by the single partnership and 
Mayer took his orders from the partnership. After 
the outbreak of war between the United States and 
Germany and the approval of the Trading with the 
Enemy Act, the Alien Property Custodian seized 
all the assets of Reis & Company in the United 
States. Mayer was permitted to hold nothing. 
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Thereafter Mayer instituted a suit under Section 9 
of the Trading with the Enemy Act against the Alien 
Property Custodian asserting that he was one of the 
partners and entitled to a certain percentage of the 
partnership assets. There was no liquidation what¬ 
soever of Reis & Company interests in the United 
States prior to or after the seizure. Mayer insisted 
that he was entitled to all the assets in the United 
States first on the strength of an agreement which he 
alleged had been entered into prior to the war. This 
agreement is not material for the purposes of this 
case, and as a matter of fact, both the District Court 
and the Circuit Court of Appeals in the Mayer case 
refused to allow any recovery under that agreement. 
Secondly, Mayer claimed that war between the' 
United States and Germany dissolved that partner¬ 
ship between him and the Germans and that he was, 
therefore, entitled to all the American assets since his 
share in the partnership would exceed the value 
of the American assets, and third, that if he failed in 
the first two contentions he was entitled to his 
proportionate share in the partnership paid out of the 
American assets. The District Court held that Mayer 
was entitled to receive all the American assets under 
Section 8 (a) of the Trading with the Enemy Act for 
the purpose of liquidating the partnership and satis¬ 
fying whatever claim he might have in the partner¬ 
ship. This was affirmed by the Circuit Court of 
Appeals. As these appellees will endeavor to demon¬ 
strate hereinafter, the construction of the District 
Court and the Circuit Court of Appeals in the Mayer 
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case of Section 8 (a) of the Trading with the Enemy 

Act, is entirely and absolutely erroneous. However, 

before proceeding with a discussion of the correctness 

of the Mavcr decision the difference between the 

facts in that case and the facts in the present case 

should be dearly distinguished: 

• » 

(1) In the Mayer case there was a single partner¬ 
ship operating under a single agreement. This single 
partnership had assets in the United States. In the 
present case there are two partnerships, one located 
in Germany and one in the United States, each part¬ 
nership with a different personnel and different pro¬ 
visions as to the participation of the partners. 

(2) In the Mayer case Mayer was not permitted 
by the Alien Property Custodian either before or 
after seizure to liquidate the American assets of the 
single partnership, but was required to deliver all 
the assets to the Custodian. In the present case the 
appellant was granted a War Trade Board license to 
liquidate the New York firm and if his own testimony 
is to be believed, he completed that liquidation and 
was permitted by the Alien Property Custodian to 
retain $4,400, which he concedes was 18 per cent of 
the assets of the New' York firm, or 13 per cent more 
than he was entitled to receive under the agreement 
under which the New' York firm was organized. 
Hence, it is apparent that the appellant w r as accorded 
all the rights that the Mayer case held an American 
partner w r as entitled to, even assuming the Mayer 
case was correctly decided. 
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It is, therefore, apparent in the first place that 
the facts in the Mayer case are not applicable in any 
way to the present situation, and in the second place 
that under any proper interpretation of the facts 
and law laid down in the Mayer case the appellant 
has had all the rights that that case would give him. 
In the third place, the Mayer case was erroneously 
decided, as will be perfectly apparent from an exami¬ 
nation of the statute and the law, and it is submitted 
that there is no reason why this Court should follow 
the prior decision of a court of coordinate juris¬ 
diction if it is demonstrated that that decision is 
erroneous. 

In the first place, the Court in the Mayer case 
placed a construction upon Section 8 (a) of the 
Trading with the Enemy Act which reads into that 
section words which are not there and which by no 
stretch of the imagination can Congress be said to 
have intended to be there, and broadens the scope 
of Section 8 (a) so as to cover almost any imaginable 
kind of property, whereas the section clearly was 
intended to apply only to a specific class of property. 
Section 8 (a) is as follows: 

That any person not an enemy or ally of 
enemy holding a lawful mortgage, pledge, or 
lien, or other right in the nature of security in 
property of an emeny or ally of enemy which, 
by law or by the terms of the instrument creat¬ 
ing such mortgage, pledge, or lien, or right, 
may be disposed of on notice or presentation 
or demand, and any person not an enemy or 
ally of enemy who is a party to any lawful 
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contract with an enemy or ally of enemy, the 
terms of which provide for a termination 
thereof upon notice or for acceleration of ma¬ 
turity on presentation or demand, may con¬ 
tinue to hold said property, and, after default, 
may dispose of the property in accordance 
with law or may terminate or mature such 
contract by notice or presentation or demand 
served or made on the alien property custodian 
in accordance with the law and the terms of 
such instrument or contract and under such- 
rules and regulations as the President shall 
prescribe; and such notice and such presenta¬ 
tion and demand shall have, in all respects, the 
same force and effect as if duly served or made 
upon the enemy or ally of enemy personally: 
Provided , That no such rule or regulation shall 
require that notice or presentation or demand 
shall be served or made in any case in which by 
law or by the terms of said instrument or 
contract, no notice, presentation, or demand 
was, prior to the passage of this act, required; 
and that in case where by law or by the terms 
of such instrument or contract, notice is 
required, no longer period of notice shall be 
required: Provided further , That if, on any 
such disposition of property, a surplus shall 
remain after the satisfaction of the mortgage, 
pledge, lien, or other right in the nature of 
security, notice of that fact shall be given to 
the President pursuant to such rules and 
regulations as he may prescribe, and such 
surplus shall be held subject to his further 
order. 
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At various times in the progress of this case from 
its inception to its present status, the appellant has 
endeavored to demonstrate that the District Court 
and the Circuit Court of Appeals in the Mayer case 
did not decide the case upon the strength of Section 
8 (a) but simply held that 8 (a) was declaratory of 
the general rights of the parties under common law 
principles. An examination of the decision of the 
two courts in the Mayer case will demonstrate the 
error of such a contention. At page 239 in the Dis¬ 
trict Court opinion the Court said: 

By section 6 of that act, as above pointed 
out, the thing which is to go to the Alien 
Property Custodian is something “ belonging to 
an enemy.” The firm of Reis & Co. was not 
an enemy at the time of the passage of the 
act or at the time of the seizure, for it has been 
previously dissolved. The enemy or enemies, 
within section 2 (a) and 6 of the act, were the 
former German partners, and it was their 
interest that the Alien Property Custodian 
was entitled to seize; but his right of seizure 
did not extend to dispossessing the plaintiff 
of the American assets, for section 8 (a) of the 
act entitled the plaintiff to continue to hold 
the property and to liquidate the same to 
satisfy his interests, and to pay over the sur¬ 
plus or what belonged to the enemy partners 
to the custodian. As the only right the alien 
property custodian had in the American 
property was through the enemy partners, 
in whose right he stood, he was entitled to 
demand and receive from the plaintiff only 
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what they were entitled to receive, which was 
not the property itself, but their interest in 
the surplus, if any, after an accounting. 
Bank v. Carrollton Railroad , 11 Wall. 624, 20 
L. Ed. 82; Karrick v. Hannaman , 168 U. S. 
328, 18 Sup. Ct. 135, 42 L. Ed. 484. 

The same was the holding of the Circuit Court of 
Appeals where the Court said at page 34: 

Because of complainant’s equitable lien as a 
partner, he was entitled to possession on April 
6, 1917, of all the partnership property under 
Section 8 (a) of the act (section 3115 Add), the 
material parts of which are as follows: 

“That any person not an enemy or ally of 
enemy holding a lawful mortgage, pledge, 
lien, or other right in the nature of security 
in property of an enemv or ally of enemy, 
which, by law or by the^ terms of the instru¬ 
ment creating such mortgage, pledge, or 
lien, or right, may be disposed of on notice or 
presentation or demand * * * may con¬ 
tinue to hold said property and after default 
may dispose of the property in accordance 
with law * * * under such rules and 
regulations as the President shall prescribe. 
* * * Provided further , That if, on any such 
disposition of property, a surplus shall remain 
after the satisfaction of the mortgage, pledge, 
lien, or other right in the nature of security, 
notice of that fact shall be given to the Presi¬ 
dent pursuant to such rules and regulations as 
he may prescribe, and such surplus shall be 
held subject to his further orders.” 


The appellant will also be shown to be in error 
as to what these two courts held from the third part 
of paragraph 13 of the final decree in the case which 
is, at page 35 of the opinion of the Circuit Court of 
Appeals: 

That the plaintiff shall hold possession of 
the money and property so delivered to him 
under the terms and provisions of Section 8 (a) 
of the Trading with the Enemy Act and with 
the rights and duties in respect thereof as are 
set forth in paragraph 10 of this decree. 

An examination of the provisions of Section 8 (a) 
indicates clearly that Section 8 (a) did not contem¬ 
plate a situation such as the present. That section 
provides that any person who holds enemy property 
may continue to hold it provided the property is a 
lawful mortgage, pledge, or lien, or other right in 
the nature of security in the property which by 
law or by the terms of the instrument creating such 
mortgage, pledge , or lien , or right may be disposed of 
on notice, presentation, or demand, or provided the 
person is a party to any legal contract with an 
enemy the terms of which provide for the termina¬ 
tion thereof upon notice or for acceleration of maturity 
upon presentation of demand. Can anyone con¬ 
tend that the right of a partner in partnership assets 
is a mortgage, pledge, or lien which by law may be 
disposed of on notice or presentation of demand? 
Has anyone ever heard of a legal principle which 
permits a partner to liquidate his rights in the 
partnership upon mere notice or presentation of 
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demand? An examination of the partnership agree¬ 
ments in the present case will show that the agree¬ 
ment did not contemplate such action by any of 
the partners. Section 8 (a) was never intended 
by Congress to apply to the assets in the United 
States of international partnerships. It was in¬ 
tended to cover those cases where collateral had 
been pledged for loans and the loans had not come 
due at the time the war broke out. 

The decision in Mayer v. Garvan is erroneous for a 
further reason. Under Section 2 of the Trading with 
the Enemy Act the words “to trade” are defined as 
follows: 

Pay, satisfy, compromise, or give security 
for the pavment or satisfaction of anv debt 
or obligation. 

Draw, accept, pay, present for acceptance 
or payment, or indorse any negotiable instru¬ 
ment or chose in action. 

Enter into, carry on, complete, or perform 
any contract, agreement, or obligation. 

Buy or sell, loan or extend credit, trade in, 
deal with, exchange, transmit, transfer, assign, 
or otherwise dispose of, or receive any form 
of property. 

To have any form of business or commercial 
communication or intercourse with. 

Section 3 then provides as follows: 

That it shall be unlawful— 

For any person in the United States, except 
with the license of the President, granted to 
such person, or to the enemy, or ally of 
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enemy, as provided in this Act, to trade, or 
attempt to trade, either directly or indirectly, 
with, to, or from, or for, or on account of, or 
on behalf of, or for the benefit of, any other 
person, with knowledge or reasonable cause 
to believe that such other person is an enemy 
or ally of enemy, or is conducting or taking 
part in such trade, directly or indirectly, for, 
or on account of, or on behalf of, or for the 
benefit of, an enemy or ally of enemy. 

It is difficult to understand how an American part¬ 
ner could liquidate and pay the debts of the part¬ 
nership without a violation of the provisions of 
Section 3. When he liquidates the partnership he 
must pay the debts of the partnership. He would 
thus be paying debts which were owing in part by 
enemies. This would be a direct violation of the 
Trading with the Enemy Act and subject the part¬ 
ner liquidating to the criminal provisions of Section 
16 of the Act. 

Were the Mayer case sound it would mean that 
the American partner of an international partnership 
would have the right to retain possession of prop¬ 
erty, regardless of the demands of the Alien Property 
Custodian. Section 8 (a) makes a separate and dis¬ 
tinct class of property which is not subject to seizure 
by the Alien Property Custodian under Section 7 (c) 
of the Act. When a demand is made by the Custo¬ 
dian under Section 7 (c) of the Trading with the 
Enemy Act, demand must be complied with, and 
all rights or claims to the property must be enforced 
under Section 9. This is not true where the property 


falls within the provisions of Section 8 (a), but it 
has been demonstrated above that Section 8 (a) 
does not apply to a partner’s interest in partnership 
property. 

Let us assume now that we have demonstrated that 
the Mayer case is erroneous, that a partner’s interest 
in the partnership property does not come within the 
provisions of Section 8 (a), and ascertain whether or 
not the contention of counsel for the appellant is 
sound when he asserts that, regardless of Section 8 
(a), a partner is entitled to recover all the partner¬ 
ship property, in order to liquidate his interest. There 
can be no question here that there is enemy interest 
in the property held by the Alien Property Custodian. 
Every partner in Germany has just the same sort of a 
claim against this particular property as the appel¬ 
lant. Section 9 does not provide, as the appellant’s 
counsel endeavored to lead the Court to believe, that 
a partner may recover all of the partnership property 
and retain it until his interest is liquidated, thus cast¬ 
ing the burden upon the Alien Property Custodian to 
secure a determination of the enemy interest in the 
property. Section 9 as quoted above provides that 
“any person not an enemy or ally of enemy, claim¬ 
ing any interest, right or title in any money or other 
property which may have been conveyed, transferred, 
assigned, delivered or paid to the Alien Property Cus¬ 
todian, or seized by him and held by him or by the 
Treasurer of the United States, may file with the 
Alien Property Custodian a notice of his claim under 
oath and make application to the President for the 



allowance of that claim. If he does not secure the 
allowance of the claim he may then institute a suit in 
equity in the District Court of the United States 
for the District in which he resides, “to establish 
the interest , right, or title or debt so claimed,” and 
if so established, the Court shall order the pay¬ 
ment, conveyance, transfer, assignment or deliver}' 
to the claimant of the money or other property so 
held by the Custodian or Treasurer “to which the 
Court shall determine said claimant is entitled .” Here 
it is specifically indicated by the Act that only the 
interest of the claimant in the property is to be de¬ 
termined by the court and that interest awarded to 
him. There is no provision whatsoever allowing the 
appellant to liquidate his interest in the property. 

If it were sound reasoning that the appellant should 
be allowed to retain the partnership property, then 
the whole effect of the decision of the Supreme Court 
of the United States in Central Union Trust Co. v. 
Garvan, 254 U. S. 554, would be nullified. Under the 
decision of the Court in the Central Union Trust Com¬ 
pany case it was held that when the Alien Property 
Custodian made a demand for property which he had 
determined to be enemy owned, it was the duty of the 
person upon whom the demand was made to deliver 
the property to the Alien Property Custodian imme¬ 
diately. After possession was in the Alien Property 
Custodian, any person having any claim against the 
property or to the property could come in under Sec¬ 
tion 9 and have his rights adjudicated. It was thus 
held by the Supreme Court that the burden of estab- 
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lishing claims to property which the Custodian had 
determined was enemy owned, must be placed upon 
the person making the claim. The Alien Property Cus¬ 
todian was not encumbered with the burden of estab¬ 
lishing the enemy interest for the purpose of getting 
possession. If appellant is correct then in those cases 
where enemies have an interest in a partnership the 
Alien Property Custodian must permit the partner to 
retain the assets of the partnership, liquidate, and 
then account to the Custodian. In such a case the 
liquidating partner will make such an accounting as 
he sees fit. If the Custodian does not approve of this 
accounting and claims there is more enemy interest in 
the property than the liquidating partner has asserted, 
then the Custodian must proceed in Court to estab¬ 
lish that interest. Thus the burden is shifted from 
the shoulders of the person claiming the property to 
those of the Alien Property Custodian. This was not 
the intent of Congress, and it was not what the Su¬ 
preme Court meant when it construed the provisions 
of Section 7 (c) of the Trading with the Enemy Act. 
With respect to that action the Court said: 

If we look no further than Section 7 (c), it 
is plain that obedience to the statute requires 
an immediate transfer in any case within its 
terms without awaiting a resort to the Courts. 
The occasion of the duty is a demand after a 
determination by the President and it is hard 
to give much meaning to the words “ which 
the President after investigation shall de¬ 
termine is so * * * held” unless the de- 
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termination and demand call the duty into 
being. The condition “ after investigation^ 
additionally point to the intent to make his 
act decisive upon the point, as it is in other 
cases mentioned in section 7 (a). But it is 
said that the subject of the section is enemy 
property only and therefore that the determi¬ 
nation can not be final in its effect. Day v. 
Micou , 18 Wall. 156. And it is true that it is 
not final against the claimants rights. Upon 
surrender the claimant may at once file a 
claim under Section 9, if he satisfies the rep¬ 
resentative of the President may obtain, and, 
if he does not obtain it in sixty days after filing 
his application, or forthwith if he has given the 
required notice but filed no application to the 
President, may bring a suit to establish his 
rights in the District Court, in which case the 
property is to be retained by the Custodian 
until final decree. These provisions explain 
the initial words of section 7 (c) as saving the 
ultimate rights of the claimant while the de¬ 
termination of the President still may be given 
effect to carry out an immediate seizure for 
the security of the Government until the final 
decision upon the right. The reservation 
implies that mistakes may be made and assumes 
that the transfer will take place whether right 
or wrong. 

What will be the practical result if the appellant 
is permitted to receive from the Alien Property Cus¬ 
todian all the assets of the German partners which 
the Custodian or the Treasurer now holds ? The appel¬ 
lant upon his own testimony has received his entire 
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share in the American partnership (with the possible 
exception, as indicated above, of the $1,000 which 
he still claims). The New York partnership, if the 
testimony of the appellant is to be taken as true, has 
been fully liquidated. The appellant desires to se¬ 
cure his interest in the Bremen firm and seeks to hold 
these assets until his interest in the Bremen firm can 
be determined. The record shows (page 39) that 
the Bremen firm is still a going concern with its prin¬ 
cipal office in Bremen, and that all its assets are be¬ 
yond the jurisdiction of any Court of the United 
States or of any State. The New York firm, which 
was controlled by the appellant, reported to the 
Alien Property Custodian that it held sums of money 
far in excess of the amount the Custodian now holds 
for the benefit of the enemies. (Rec. pp. 40 to 42.) 

We then have the proposition, if the appellant's 
contention is sound, that he is entitled to the pos¬ 
session of over $200,000 worth of enemy property 
which he can hold until such time as the majority 
of the partners in the Bremen firm decide to dissolve 
the firm and liquidate the assets, and pay him his 
share of the assets after liquidation. He is entitled 
to this although there is no Court of the United 
States or in any State which'can compel a liquida¬ 
tion of the Bremen firm, no court of the United 
States or of any State has jurisdiction of any mem¬ 
ber of the Bremen firm, or of any of its property. 
Can such a proposition be the law? What assur¬ 
ance is there that the appellant will ever secure an 


accounting as to his interest in the Bremen firm? 
He can not compel a dissolution of the firm in so far 
as the evidence shows, but in the meantime enemy 
property can be held by him, regardless of the rights 
of the American Government therein. Furthermore, 
if this property is placed in his possession, what as¬ 
surances are there that he, a German subject, will not 
immediately take it and go to Germany. If he does 
this, how will the Alien Property Custodian ever 
receive an accounting as to the enemy interest ? It 
is submitted that such reasoning reduces the appel¬ 
lant's contention to the merest absurdity. 

If the appellant here is in earnest, why does he 
not, instead of asking the United States Government 
to surrender to him all of this enemy property in 
order that he may hold it for some indefinite period 
in the future, seek a full winding up of the German 
partnership in Germany, which would mean a deter¬ 
mination of all the debts of the partnership, of the 
interest of all the partners, and of all charges against 
the partnership assets and a determination of the 
percentage in the partnership assets to which he was 
entitled. Then with the decree of the German court, 
which court has jurisdiction to wind up the German 
partnership, he could come to this country and, in 
good faith, present to an American court for con¬ 
sideration the question as to whether or not he is 
entitled to receive his interest in the German part¬ 
nership out of the assets of the Germans in the pos¬ 
session of the Alien Property Custodian. 
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While the case is not on all fours with the present, 
almost the same situation with respect to permitting 
one partner in this country to receive all enemy 
property in the possession of the Alien Property Cus¬ 
todian for the purpose of satisfying one single claim, 
was discussed and passed upon by this Court in the 
case of Frederick Schuite v. Miller , 287 Fed. 604. 
This Court held, at least as dictum, in that case 
that an administrator in this country of an estate of 
a German where seven out of eight of the distributees 
were enemies, was not entitled to the possession of 
the enemy funds in equity merely to satisfy the claim 
of one person. 

As to the second contention of the appellant set 
forth above, that if he is not entitled to the posses¬ 
sion of the entire enemv assets, he is entitled to have 
paid to him out of the assets in the hands of the Alien 
Property Custodian the equivalent in dollars of 
900,000 marks. Such contention is inferentially an¬ 
swered by the foregoing argument. There is no 
evidence to show that such will be the interest of the 
appellant in the Bremen firm when it is finally dis¬ 
solved and wound up. All that the evidence shows 
is that in 1917, when the war broke out, the appellant 
had already invested 900,000 marks in the Bremen 
firm. It has never been determined whether or not 
after dissolution and the payment of the firm’s debts 
the appellant will be entitled to that amount upon 
distribution of the capital. For all that the record 


shows the Bremen firm may be bankrupt, and it 
may require all the assets and more to pay its debts. 
Until there is a legal winding up of the Bremen firm 
it can not be determined what the distributive share 
of the appellant in the assets will be. 

The contention of the appellant that if his first two 
contentions are not sound he is still entitled to $1,000, 
with interest, will be dealt with hereinafter, when 
another phase of the case is discussed. 

II. 

The appellant has not shown that he is entitled to 
any compensation by reason of his interest in the 
New York firm. 

The appellant here claims that in so far as the New 
York partnership which he liquidated is concerned, 
he is entitled only to $1,000 with interest. He calcu¬ 
lates this upon a basis of an 18 per cent interest. It 
must, however, be borne in mind that the contract 
of partnership does not provide for any capital 
interest of the appellant in the New York firm, it 
being apparent by a study of the New York contract 
and the Bremen contract, that the appellant was not 
to have any capital interest in the New York partner¬ 
ship. It provides only that he shall have a 5 per 
cent interest in the profits. This being the case, he 
has received all the money to which he is entitled as 
one of the partners in the New York partnership. 
This is all the proof as to his claim there is, and it 
submitted that the Court cannot go behind this. 


III. 

The finding of the Supreme Court of the District of 
Columbia that the appellant had not made a bona 
fide attempt to liquidate the assets of the New 
York firm is fully borne out by the evidence. 

As has heretofore been shown, the appellant was 
granted a license by the War Trade Board to liqui¬ 
date the New York firm. He accepted that license 
and proceeded to act under it. Having accepted the 
license he was bound by its conditions and require¬ 
ments. (Rec. pp. 35 and 36.) Under the license the 
appellant was made directly responsible to the Alien 
Property Custodian for the carrying out of the liqui¬ 
dation of the New York firm and having been per¬ 
mitted by the Alien Property Custodian and the War 
Trade Board to liquidate this firm, the appellant 
was bound to act in good faith to the Custodian. 
After the liquidation had progressed to a certain 
extent the appellant wrote to the Alien Property 
Custodian as follows (Rec. p. 38): 

Alien Property Custodian, 

New York City. 

(Attention Andrew W. Bennett, Esq., 

. Assistant Chief Supervision and Liqui¬ 
dation Division): 

Dear Sir: As requested by your good self and in 
addition to my report of yesterday, I herewith beg to 
give further explanation about the following accounts: 

Page 2: 

Accounts settled with agents by customers 


and therefore uncollectible_ $362, 686.24 

Accounts collected by agents_ 248, 205.96 

Money owing to us from agents_ 6, 186.06 


Total__ 617,078.26 






In my opinion these accounts should be 
written off in the books of Schutte, Bunemann 
& Company in liquidation, as they are posi¬ 
tively uncollectible. As I have notified the 
office of the Alien Property Custodian before, 
it is not in my power to cancel the “ power of 
attorney” given to the agents by the head 
office of Schutte, Bunemann & Company, and. 
therefore any efforts from my part to collect 
money which the agents are holding have 
been in vain. 

I remain 

Respectfully, 


F. Schutte. 


In this letter he advises the Alien Property Custo¬ 
dian to write off in the books of the New York firm 
approximately three-fourths of the assets of the New 
York partnership. The appellant testified that the 
total amount referred to in the letter was outstanding 
and uncollectible at the windup of the liquidation 
which he claimed he made for the Custodian, and that 
he knew that the sums were uncollectible “ because 
the supervisor of the Alien Property Custodian, under 
whose instruction I had to liquidate the firm, came 
to the conclusion that further attempt to collect 
these amounts was unnecessary.” 

Upon the question as to the reason for the con¬ 
clusion arrived at by the supervisor of the Alien 
Property Custodian, the appellant was evasive. His 
questions and answers on this subject are as follows: 

Q. He came to that conclusion on your 
recommendation though, didn’t he?—A. I 
had nothing to recommend. 
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Q. Well, your letter here states that in your 
opinion these accounts were all uncollectible.— 
A. That was mv opinion, yes. 

Q. Well, upon what basis did you form that 
opinion?—A. Because the money was invested 
in a neutral country and the firm of Schutte, 
Bunemann & Company was on the black list 
at that time so that our customers would 
never have dared to remit amounts to New 
York, as they were afraid to be put on the 
black list too. 

Q. Well, but you are talking now about 
Schutte, Bunemann & Company of Bremen, 
aren’t you?—A. No, sir, I am talking about 
Schutte, Bunemann & Company, of New 
York. 

Q. Well, were you not given a War Trade 
Board license for the very purpose of liqui¬ 
dating this firm, and trading?—A. I was, but 
the firm was never taken off from the black 
list, from the English black list. 

Q. Well, you were not on the American black 
list then?—A. We were first on the American 
black list, and after I received the license I 
suppose the firm was taken off. (R. p. 39.) 

He asserted that he had drawn against the cus¬ 
tomers who owed the money in South America drafts 
of 30 days’ sight, 60 days’ sight and 90 days’ sight, 
but that he had never received any answer. He 
asserted that these drafts had come back dishonored, 
but they were not produced at the hearing. Appel¬ 
lant testified that there were agents in South America 
who were common to both the New York and the 
Bremen firms, and that these agents collected the 
monev in South America and remitted it to Ger- 



many. He did not attempt to cancel the authority 
of the agents in South America because he said they 
would not have obeyed his instructions. 

Since July, 1919, the appellant has communicated 
with his partners in the Bremen firm relative to the 
money which was invested in South America, and 
had been informed that the money had already been 
collected. (Rec. p. 39.) 

Appellant stated that he had made no demand 
since the communication with Germany opened upon 
the German partners for his share of the money or 
for his share in the Bremen firm. (Rec. p. 39.) 

These facts clearly demonstrate that the appellant 
has never acted in good faith toward the Alien Prop¬ 
erty Custodian. He made no substantial attempt 
to secure all the assets of the New York firm. After 
having had a license issued to him and the Custodian 
having placed sufficient confidence in him to permit 
him to liquidate the New York firm he advises the 
Alien Property Custodian to write off three-fourths of 
the assets of the New York firm. There was no 
reason demonstrated why the appellant could not 
have secured the assets from South America. He 
permitted, without protest, the agents of the New 
York firm to secure all the assets in South America. 
These assets are now invested in South America. The 
appellant is complaining in the present suit that he is 
unable to secure his share in the Bremen partner¬ 
ship, but it appears from the record that the Bremen 
partnership is still a going concern, and a great 
amount of the assets are still in existence in South 
America. The appellant does not even make a 
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demand upon the German partners for his share in 
the partnership. Rather he asks the United States 
to turn over to him the assets of the enemies which 
it holds, in order that he may hold them until he does 
secure his share in the Bremen firm. What as¬ 
surances has the United States that he will act any 
more diligently to secure his share in the future than 
he has in the past? Up to the time of this suit he 
had not even made a demand upon the German 
partners for his share in the assets. 

All of this clearly demonstrates that the appellant 
did not act in good faith toward the Alien Property 
Custodian and that he is not acting in good faith in 
demanding from the Custodian all the enemy assets 
in order that he mav satisfv his claim against the 
Bremen partnership. 

IV. 

The order of the Supreme Court of the District of 
Columbia overruling the plaintiff’s motion to strike 
out the defendants’ answer is correct. 

The proposition requires very little argument 
since the case having gone to a hearing and the 
facts now being before this Court, it will examine the 
whole case and adjudicate the rights of the parties. 
Suffice it to sav that there are numerous denials 
in the answer of the defendants concerning facts 
which were not within their knowledge and con¬ 
cerning wffiich they were not in a position to secure 
any. No facts within the knowledge of the defend¬ 
ants were denied which they were able to answer, 
and there was no endeavor to avoid answering 
allegations which were material to the plaintiff's 
case. As to the money held by the Alien Property 
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Custodian, at the hearing of the case evidence was 
introduced to show the entire amounts of money 
held by the Alien Property Custodian and the manner 
in which these amounts are held. (Pec. p. 40.) 
There is nothing now before this Court which war¬ 
rants disregarding the entire proceedings below and 
granting a decree pro confesso. This is an appeal 
from an equity proceeding and this Court now having 
all the facts and circumstances of the case before it, 
it will examine them and determine the validity of 
the finding of the lower court on the entire case. 

V. 

The decree directing the appellant to pay to the 

Alien Property Custodian the sum of $35,000, is 

correct. 

The New York firm reported to the Alien Property 
Custodian that it held on behalf of the enemy, Hans 
Thiermann, $81,160 (Rec. p. 41); that it held on be¬ 
half of the enemy, Carl Bunemann, $271,536, and that 
it held for the enemy Georg Schutte $271,536, making 
a total amount of money held for the benefit of the 
enemies of $624,232 (Rec. p. 42). The Alien Prop¬ 
erty Custodian dulv demanded from the New York 
firm these amounts of money as the money of the 
respective enemies. (Rec. p. 42 and top of p. 43.) 
The Alien Property Custodian received from the New 
York firm a total of only $207,296.81, approximately 
one-third of the amounts reported by the firm as being 
held for the enemies. The right of the Alien Prop¬ 
erty Custodian to receive compliance with his demands 
for money held on behalf of enemies has been repeat¬ 
edly upheld by the Supreme Court. Central Union 
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Trust Co. v. Garvan , 254 U. S. 554; Stoehr v. Wallace, 
255 U. S. 239; Commercial Trust Co. of N. J. v. Miller, 
262 U. S. 51; Ahrenfeld v. Miller, 262 U. S. 60; and 
United States Trust Co. v. Miller, 262 U. S. 58. 

The appellant testified that he had been permitted 
by the Alien Property Custodian to retain the sum of 
$35,000 plus $9,000 interest. He was permitted to 
retain this sum on the theory, according to appellant’s 
own testimony (Rec. p. 40), that he was entitled to 
18 per cent of the capital of the New York firm. It 
is apparent from an examination of the partnership 
agreement of the New York firm (Rec. p. 30) that 
the appellant was entitled to no portion of the capital 
assets of the New York firm and was entitled only 
to 5 per cent of the profits. He introduced no 
evidence to show what the profits of the firm were. 
He, therefore, was not entitled to the $35,000 which 
he was permitted to retain. This $35,000 was a 
part of the capital of the New York firm, which was 
held for the enemies and should have been delivered 
to the Alien Property Custodian pursuant to his 
demands. 

The decree of the Supreme Court of the 
District of Columbia should be affirmed in 

EVERY PARTICULAR. 

Respectfully submitted. 

Peyton Gordon, 

Attorney of the United States 
in and for the District of Columbia. 

Dean Hill Stanley, 

A. R. Johnson, Jr. 

Special Assistants to the Attorney General . 
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